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PREFACE 

Thi: iiTOUN oo^srr^mc^^{, saya Sir Ivor Jcrniij^, iinprcgnateii 
with the idea that taw and government arc dangerous and ought 
to he kept in concentration campisJ' Wih due deference to tlic 
eminent publicist, it is submitted that there U not one iota of evidence 
in the eniirc CoiistitutioR which tends support to this statement! 
On the contrary, even a cursory examination of its provisions ctcaHy 
indicates the primacy of die executive governments established under 
the Const]tudon. Sir Ivor himself fumUhes the most destactive 
criticism of his view when he speahs of “the vast potvers ■which are 
legally vested’^ in the. Prisideiit of tlic Union and the Governors of 
the States. If the Indian Constituent Assembly really distrusted law 
and government, as Sir Ivor tries to make out,surely it would not Jiave 
conferred such inimense powers on the cxcciitiv'c ,111 itioritics of^the 
Republic. Tlic point Is made clear bcv'ond doubt when one examine* 
the Chapter on Emergency rowers whicJi h^ no parallel in any 
existiiig or defunct comdiulion, apart from Article 18 of the Weimar 
ComtitutioR. Indeed, these powers of the Union Governracni art: 
far more cxicnsivo than those which can be claimed under the system 
of wwufti df sltu> in the Latin American Ulatcs or even under tlic 
docirinc of .Vefi-rriS/ which lias rcccniVy Ix-cn develop^ in the SwIh 
C onfederation imder the inliuencc of German jurists. Sir Ivor b 
critirAsm ot the IncUait Constiintioii on this ground has, therefore, no 
foiindadtui, either in fact or in theory. 

Equally unlcniibtc is the argument advanced by Sir Ivor that 
the Indian ConsUiulion **is dominated by a view of comUtutimia) 
law whkU most consiliiitional lawyers now regard as outmoded, a 
vhvf which derives from tfic works of Albert Venn Dicey.*’ Whatever 
doctrinaire view* might have been expressed by the membets of the 
Oonsttiumt jVsscmbly. the Indian Constitutiori doc* not coutain any 
academic thcorits or political philosophies, apart from'‘thi' Direcitvc 
Principle* of State PoUcy” which, it should be rcmcinbcred, have no 

Icgiaforccoraudiority. Itts neccssaiy locunphasuscinihisconncclioii 




viii 37jci? C&nsliMkn 

Ihdi thr DrwJVmg Committee of Lite Coiistitucul /Usembly, v^liiqh 
Avas prtnrOfLly responsible forth Consixtiitloii as iistandii t[>diiy«con^sb<» 
tc^l of seasemed admimstratots mtd eminent Liwyen widi pracitesl 
experience of the worJsijigof tlic administration^ 1’he result is that the 
Indian Constitution does not eontam any aprioristic views; norb 
it a “professorial constitution'^^ of the kind ci^olvcd In Germany and 
Austria under the infltiencr of Hugo Prciiss and Haai KeUen. Ii 
Uj therefore^ diflicult^ if not impossible, to find cvenatracror Dicoy^s 
views anywhere in the Constitutioru On the conirar^', some of its 
provisjons^ as, lor example, liie dectaraUon of fundamental rightSi 
are diametrically opposed to Dicey^s concepts of conitittjtional pro¬ 
prieties, Furtlicr, the two outstandiug features of tlie Indium Consti¬ 
tution are the rehabilitarion of the executive authority associated 
triih the British Mccroys a^id the grafting of democratic principles 
on Lbi: iramework bequcxathrd by the Govcf noient of India AeU 1935- 
k h obvious that neither ol these featum owes Its existence to the 
views and theories propounded by Albert Venn Dkey- Nor docs 
the Indian Clomdtution provide any evidence of any "^ootmodexr* 
vicAv cd constitutional law. Indeed* Sir Ivoris oAvn views appear to 
be **outmDdcd^^ For instance, he describes a& ^'curious^* f.he dicho¬ 
tomy o( itidlviduaHsm and collcelivism Avhich he fintk tii the Indian 
Constitution, but completely ignores the fact that ihb dichotomy has 
its counterpart in the latest constitutionsJ developments in Europe, 
not only in the Welfare State of Great Britain but also in the pre^ 
amble to the French Comiitution of L9i7 and in the Italian Gonsfitu- 
tion of 19 ta. He olLso brushes aside the whole trend in the recent 
development of fund a menial rights since the Meccan Constitution 
of 1917 JUid the Weimar Ckinsdiudon of 1919** 

These tiridcbm5been discussed here toshow thut ill-considered 
opinion and preconceived notions cannot assist ns in comprehending 
the general character and prinelplts of the Indian ConAtUuUonH. 
Tlifrefute^ while one should wxlcomc any criticism which comes 
from foreign publicists as bring Independcnl fliid impartial, it is 
clear iliat no value or stgnlTteaivce can be ^Atiaclici) to such « c&thedm 
observations as we gather from Sir 1 vorV little volume on the Indian 
Ckingtitiition. On the other hand, there ts a strong tendency amongst 
us in India w'hich might aptly be dcscriljcd in Garcia-Fcbyo’s words 
ns "'a species of dcillcntion o| tlie Ckjnfltitutioii’'. We tire inclined to 

1 Skf Orkwi^iintnti wdrj/f ; WciiiiU^Jca-Far*- 

imitni* Doa PrMtm Jtf m Vfrfofm^dihw Survfmxt p. \ ci *c)q* 


PffJtlCt 

regard I he Coxutiiution as saiTOsaiiri mid Lniinutatilc, almost as 
holy jis the iJAurTFiarArti^mT, This attitude of mind was abtmdatilly 
in evidence when Uit first amiTiiditjcxil to ihe Gonilitiidon was placed 
beCore the Unioti rarliament, nand amused a chorus of disapproval 
and opposition. Allegiance to the Constitution is an essential obliga¬ 
tion of citi/jciisltipi anti respect for Its provistoiiis is an impennivc 
necessity in the interest of the government of iIjc Republic. This 
docs not, houever, mean that wtr should totally i^orc the defects 
and deficiencies of tlic Constitution resulting from or faulty 

drafting. It b, Ibcrefore, essentia! ihui when one examines the Gonsli- 
tiition one must discard this attitude of mind and adopt a detached 
point of 

There ts another difficulty which confronts every student of (he 
Indian Constitution. Ills almost axiomatic to assert that die constitu¬ 
tion of a Sutc is not merely what has been set fortli in the eonstitii- 
tioiiid docontenl but is also to be asecrtainetl from poiidcal practice 
as welt as from judicial inter prciatton. Therefure, llm practice and 
procedure followed by the Otivcrnmenl of a Stale, particularly iu 
time# of sire's* and storm, assume considerable irnporiance from thr 
comtitudonal point of view. So docs the interpretation placed by 
slie highest tribunals on the provisions O'! the Constitution. In the 
case of India, liowmcr, the first factor b totally absent- There has 
so far been no occasion on which the Governmfnt of die Republic 
have had to taic any important decision in connection witli llio 
worliing of the Constitution. U is true that there have been impor¬ 
tant decisions of the Supreme Court but these have mainly been in 
the Reid of fimdamentai rights; and there is yet to grow up a b^y 
of authoritative decisions on many of the provisions of die Coiutiti,- 
tion. In these circumstances a critical and detailed examination of 
the \rticlcs of the Conititution can only present a stiil-plr.tnre. In 
order, therefore, to obtain a correct appraisal of its preempts and 
principles it has been found ncccsiary to follow the metliod of analysis 
and comparison. An allcmpl ha* accordingly been mode to deduce 
the Rmdamenua concepts, and then to examrne thent in the light 
of the constitutional laws and practice of other Statw. 

Here a note of wamiog must, however, be sounded. In the Rnil 
place, the same constitution may Lu a difTerent political cUmaic 
Vidd entirely diitcrent results. For instance, the comtnutiom ol 
the Latin .'Vtiicrlcaii States were modelled on the cotwtitutional pat¬ 
tern of (lie United States of .America, but in reality they present a 
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tDtuiUy ilbsimiliir pEtitirr. ^4TD)u)ly, pciHtiral orcmuiitutifinal inmu 
tduy mean difTcrnmt things in ditTcrcrit cOitnirivs. Tor instance^ the 
term “dctiDOcracy'' has acquired a strange and peculiar mcanLug 
under tljc Scii'ici Constitution, Ejiartly limiW i* I lie ejuc of ilte 
term '^rundamental rights”. According to Soviet juri.tu, a» U evi- 
driit from X'jrahinsky's .Vunt/riof Geut^tsiwimfit Proto, the term has a 
meaning and signilica/ice ichich would be compkicty unactcptabk 
to the jurtsis of the Western countries> It must, Uictcfore, be uiitnit- 
ted iliat the comparative methoddr^ noitieccssarily imply any thing 
more than a comparison of the externals; ncwrthcless, ji docs provide 
a dearer picture than would oihcnrisc l>c available. 

As the cardinal feature of tlic Indian polity is its federalism, com¬ 
parison has in the main been rL'strietcd to federal ennsutudons. For 
our purposes these may be classilicd under three categories. To the 
first iMdong tlic federations governed by ihr principktaf the common 
law of IP.ngiand. Thru- include the Dominions oI Canada and 
Australia as wcU as tlic United States ot America. There are impnr- 
taru points of aimifarity between ih!!sc Constilutiom and the fktnsti- 
tiiiion of the Indian R.cpubiic. for ijutance, ihe same system of 
double rnumcfatlon of powxra is to be found both in Canada and 
India, and bath tire Conttitutions assign residuary power to tlic 
Fcdcr.d Ijegislature, Therefore, (Itc dcciisions of die Judicid Com¬ 
mittee ol the Privy Council as well as of the f^ana<li,in Courts on 
the British North America Act liavc a gixat deal of practical value in 
the interpretation of those provisions of die Indian Constitutiun 
which deal with the distribution of IcgisUtih'c powers. Similarly* 
thr decisions of thr Supreme Court of the United States have an im¬ 
portant bearing cm several problems which arise under the Indian 
Consiitudon. particularly in the field of fimdiunenial rigJits. Morr- 
over, these LhrL-e CoostUudoni as well as the CoiutituLioji of India 
are gove^d by tlie same principles of jurisprudence and the same 
nilw of interpreution, since nil of them arc subject to the authority 
ol the common Jaw. 

The second category comprises the I'edcratiom of Argentina, 
Braail and Mexico. 'I’hcrc is a particular reason for comparing the 
constituiiiiual principles of these federations with those of the Indian 
Kepublic, As wr have already seen, the (wo outstariding features 
of the Indian Uonstiiudnn arc a strong executive authority inhcriied 
rrom the vicuregnJ regime and the democratic principles of individual 
libcny, Both these concepts have been cmboilLcd in ciear and un- 


tflirttaJiiible tcfinfill tiiccoiutilutions of thcit' LaLtin AmcriCiin States, 
althougli fi«nictitttcii witii a totally different effect in actual practice, 
Tfiii aimitarity may in tiic case of Argentina br attributetl lo ilic 
similarity o( ihc historical antcerdenU- lake [ndin, Arg*mtiiva 
utitkr ilic absolute rule of the viceroy of a foreign Pouor, and, tlutrc- 
f(ire, is'hCTi she became indepettdeni of Spain, it was considered nccci' 
sary that the authority of the viceroy should be maintained but in a 
demrjcmiic form- This was ific primuplc which tras emphasised by 
■he ATgCJitine jurist, Bautbta Albcrdi, svhosc La* ffasfij Pvnt^ </r 
PariUa formed the basis of the Argentine Comtitiuion of 1(15J. It 
would, thereforp., Iw evident that iliesc Latin American Consiitu- 
tiems contain many points oi (merest to students of the Indian 
Constitution. 

This third category iiicliitics tlie Constituiioit of the Swiss Cion- 
IVdcrauon, ilw Austrian Constitution of 1934 which lias been revived 
after the Second World Wur, the Constitution of Western Gernumy 
and llic now defunct Weimar Omstitution of Cermany, All these 
constituiiom arc federal in character and present sUriking fKjiuis of 
contrast and similarity. They* also throw considerable light on the 
v;trious problems wideh arc likely to arise under the Indian, Cotwtiiii- 
tion. Finally, altlmusb belonging to this group of European Federa¬ 
tions, the Soviet CoiMtitution stands by itself because of its different 
idcologjcid background. Fwrtlicr, there is in Soviet Russia consi- 
derabre divergence between constitutional practice and the tcnl of 
the fkinstitution- It is. therefore, diflicuft to .issics-s the sigtiificujicu 
ol its provtsioiu with any degree of certainty, ami still more difficult 
to make any compaTisou with the Indian Constitution, fherc is 
nevertheless a point of striking similarity between tlic political environ^ 
inent of the two constitutions- Soviet Russia is entirely govirmed 
bv one political party, and this has necessarily coniribilled to her 
Mumgih and solidarity in spile of the loose diameter nf ihc ft:d«r.d 
nexus. Similarly in ImUa the predominance of one party tliTtiuglnmi 
her territories fi:w nut only added to the strength and vigour of the 
Republic but has also tended to acceniuftlc die cctilraUsm ol her 

CoostiUition. . . 

Apart from the comparative survey ot federal eoniiiituliciin, rrler- 
t nci-s hiivc also lo-en made, whenever considcrcil necessary, tt> tlie 
principle of dcinocralic conatitulions of a uintayy charaelcr. 'J 
include not only the Constitution of Great Britain, the cradle ol 
paiiiaiuciititry dcmocriii-y, but also the Constiuilions of Bdsium, 
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I miicp, ilolliind, Italy, Xorway and Sweden and the 0>iistinair>ns 
of Aiian count! les like Japan, Cluna and Rurnia. 1 1 would, thcrdorc 
be obviDu. Uiat while ihc present study ofl'en a cons.ruetive aiiaty.b 
o the pnnciplcs ol the Indian Constitution, it aUoattempu to follow 
the U ustrious exanii.le set by E,mrin in his ds dmt 

honittljrancau tt tonipari and by Gama-Pelayo, die Spanish inrist. 
K published work, i?ewA« aniihucima! to 

^th of whom the author gratefnUy a.rknowledges his indebtedness, 
rhe author IS al« indebted to JeUinek's AUitinfhu SinaUkhn, and 
bantt R<.inano s Ptincipti ii dirim gentruU, perltans the 

most ouLsti^ding con^ibuiion by an Italian const]tiuionnlUt. 

*'■*?«** bis deep sense oj obJigalioa 
to Uie publicists whose eontribrnions on poliiico-cooslitudDiial tln-orv 
and practice W been included in the bibliography. Hen: it s«ms 
necessary to point out that not many of th«c worts are in thrHiigiLsh 
l^iguagc. £vcry student of constitutional lawit will readily aercc 
Ihat greater than the conquests of the British armies have been the 
conquests ot the British concepts of freedom and democracy and that 
cvciy' exisung constuuiion lias been directly or tndtrectiv influenced 
by the bMtcpnnnpIcsofkinglisb constitutional law. Iiis.'tUcrerorr a 
matter of surprise tliatsnmcicnt importance has not b«a attached by 
British publicists to the comparative Study of constitutions, panicolar- 
to the impact of the Rritbh principles of democracy and 
liberty on ^iibcal dcvctopmeiii in other countries. One cl tl,e few 
cxceptio^ IS illuminating and imtructive suidv, Thr Tf,f„rv 

wtJPractm qJ Xhdtm Gojernm^ut. In tlic Llniied States of America 
^ the oih« hand, greater atieutLon has undoubtedly been paid to 
i^s par leubr branch of Jaw. but it has to be admitted that il!!. most 
coinpreheiuive work on ,he subject by an American, Peaslce', C.«. 
sMutioy of NaU^m, is merely a Compilation and not a critical np- 
prcaaliim of the cnmtitutional theory and practice of Smtes 

liairrdeTntl Himalayas, the author has 

^ collection of constitutional (rvu 

commentan™ and law reports from various parts of the world Bui 
his task svoiild have been almost impossible if he did not have ilie 
opportumty of availing himself of the excellent facilities airorded bi" 
die British .Muacutn and the Honourable Society d( Gr^\\,1^ 

to tlie authorities of th<ssc two institutions, 
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CHAPTER 1 


THE CONCEPT AND CLASSIFICATION OF 
CONSTITUTIONS 

The Ortgia of Aristotle has rightly described 

man as jx/dtiken, a political animal. The evolution of man dearly 
shows that he cannot, as a general rule, live in isolation; his nature 
and disposition, his temperament, his needs and necessities and the 
I natural urge within him lead him to associate with other fellow in¬ 
dividuals. Tins is what modern psydtolog)' describes ns the herd* 
complex. To this must abo be added the ego-complex, particularly 
the instinct of self-prcscrvaiion. Jicnee from the very dawn of history 
w'e find mankind living not in isolation but in association. This 
proems of human dcvdopmcni is clearly t<i be seen in the earliest 
periods oflndi an history. As VinogradofT points out, the most ancient 
human institution tvas marital relation, which was the tbuudation of 
the primordial family of husband, wife and children, litis is the 
I germ from which there gradually grew up the Hindu joint fiimily 
comprising all descendants from a common male ancestor. The 
expansion of the patriardtal IiousehoUt in its turn led to die establish¬ 
ment of the system of clans. “All the members of the dan traced 
their pedigree from one origittal houseboki and all regarded them¬ 
selves as having a sliare by right in the territory held by Ute collective 
body of the dan.“* Tlic principle of agnatUm wa.s not, however, 
the only factor in this process of development. Aecording in Vinogra- 
doff, around a kernel ol‘ aguativc relationship supplementary cogna- 
tive alliances were roimed for the purposes of self-dcfcRcc and 
material necessity. Similar motives ted some of the dans to combi nc 
with other clans in tribal federaiions. it is rniin these two forms of 
association founded upon blood relationship and strengthened by the 
factor of common residence that there has emerged the orgamcadon 


* Vinofrad^, lEitmcdl Ji^fnuleiwr. V<il. t., C]ui|i. VIII, 




2 


Tkt IjtdiM Consiituiiftn 

which we tnow loday as the State. Thm, for instance, during the 
sixth cetitiuy x,C, there svere in India two cotrespondiag Ibrmjt of 
State: territoria! kingdoms ruled over by territom] sovTreigns 
IjanafiadtJiivra) ; and autonomous dans with republican, or otigarchi- 
cal govemmetiU, such a* the Sakya State ofl^pitavastu.’ 

Although much of the evidence is traditional and legcndaty, all 
authorities agree that the same processor development U to be foutid 
in the ancient history of Greece, The carUeai institution of human 
organisation in Greece was the gens composed of the family dans 
embradng all those who bore the common name. The gentes had 
both cultural and tribal significance. As Olotx has pointed out, “it 
included all those who worshipped the same ancestor, all those in 
whom ran the same blood, all those who could claim that they had 
drunhtlie pmc milk.”* Tttisorganization founded entirtly upon blood*' 
relationship gradually gave way to a larger and tnorc stable organiza¬ 
tion founded upon occupation of a particular territoTy. fn other 
words, family organiration gave way to tcnitoilai association, and 
this came to be known as the potis or the State. 

Tbis process of development from a small collective group to an 
organized State kd to the estahlkhmeni oftwodifrerent systems of bws 
distinct and separate and yet an integral part of the legal order of 
the State, In the first place, (here were the laws of conducL Wlicn 
man became a member of a human group or society he began to 
realize that the rights and intcml# which he daimed for biitisdf 
must also be claimed by his fellow members. ThU tccogmtioij of 
mutual rights and obligations was the source of a series of rules 
governing the relations betsvecn the members of a human group, 
Sudi rulfs wete to be found in the elaborate customary taws of the 
clam and tribal organizations before the emergence of live State. 
But these laws of conduct were not suIRcient by themselves, fn the 
first place, it was necessary that there should be some authority to 
determine what should be the taws of conduct applicable in a parti* 
colar case aud to enfarce their application. Secondly, it wm also 
necessary that there ihould be sonic authority to settle any dispute 
^iwccn the members of the same oigauizatioii. Hence arose the 
State and wiihit an elaborate organkaijonorits power. Thus followed 
the second category of law3, the laws of State oiganization. Ancient 
Hindu jtmsts averrod that the State as well as the sj-stem of kingship 
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arctse out of fear ofanapchyj andconsequendythc primary obligation 
of the king -was to protect hU people, ladccd, thts obligation 
implicit in the term laipa (king) which, aecordjng to its derivation, 
mcam one who protects mankind. Correlative to the right to pro¬ 
tection was the obligation of the snbjecu to pay taxes to the king,' 
Thus came into odstcncc what has been called mj^rma^ the prin¬ 
ciples of law dealing with kingly power and dudes as well as die 
rights and obligatioru of the subjects. It is clear that both these 
species of laws were an integral part of the legal Order oftheStaie, 
since without die laws of oiganization the laws of conduct could not 
be maintained, and without die laws of conduct the laufs of organiza¬ 
tion would have no meaning or sigoilicanccH 

The development of human society clearly shows dipt the State, 
like the ancient tribal organization, is an entity w'hich aims to secure 
the peaceful co-cxistcnce of the tnembcis of a human group. What¬ 
ever be its origin, the State, therefore, has the monopoly of power 
and, by virtue of this monopoly, U able to ensure the continuance of 
die legal order. But the monopoly of power can only be vested in a 
specified person or group of persons, and in order to be cfTcctive must 
be organized in accordance with cenain rules. Accordingly, it is 
essential to the existence of the State to establish rules which lay 
down; (a) the auihoritics competent to exercise the power of the 
State, (i) the principles governing the cscrcisc of sudt power, (c) die 
procedure for the exercise of such power, and (<f) the riglits of die 
individual us agaitvst the atlthorittcs. The body of rules which deal 
with these four principles of the organization of a State forms irs con¬ 
stitution. The term '*constitudon‘' Isas old os .’Vristode and carries the 
same iiiea ni ng as under BLoimu law urn p ubliam amtitaeft., 11 shoiiid 
also be noted dial the rajdhatma or rajniu of the eariiot Hindu coti- 
stUutionalUts was primarily composed of laws and rules of this charac¬ 
ter, Thus, an important portion of Kautilya's ATthaioika deals w'ith 
the organization of the State and the relations between the king and 
hU subjects. 

The Mcaolng of ConstitutiDn- From the foregoing dUcusaion 
it would be dear that the constitution ofa State has to deal vridi two 
important problems. 'Ric tirsi is the pobtem as to who shall exercise 
the powers of dtt State, Lc. who shall be vested w'lih the authority to 
issue commantis and to enforce such commands, for the functiois of 
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3ti institutjon cannot be di^bvged by itself but miut nccesaajQy 
depend on intelligent and voluntarj’ acts of butDon bcinga. '^Tbe clta-' 
racier of the coosUiution is, ittcncfonr^ dcterniinec] l)i)' ihe an$tver to 
tbb question. Further, the i unctioos of the State arc discharged by 
human beings by virtue of the fact that they form part of the organs 
or institutions of the State. The 04^1 problem, tiicrcfore, involves 
fi; ihecrcationof organs of the State, and ^iri the vesting ofpowenand 
functiom in one or more of these organs. The second problem relates 
to the method and manner of tlic exercise of the power of rhe States 
in other words, it raises two questions: (i i what should he iJie proco 
dure for the exercise of the power of the State, and (r1) what dtould 
be die Umitatioiu on the exercise of such power. Tltrse are questions 
of fundamental importance and their so]udons affect the character 
of a constitutiaii. Arc the powers of the State to be dassliicd 
according to iheir nature, and is each category' ofpower to be vested 
in separate and independent organs, as is the ease with all democratic 
constitutions of today, or are thty to be V'tsted in one and tire same 
organ: a principle whicli w-as embodied in the Soviet Constitution of 
1925? The second quest! on is equally important; are any limitations 
to be placed on the exercise of power by the organs of die State? 
This primarTIy raises the problem of fiiudamjcntal rights. For instance, 
all modern coostituiJons guarantee certain specific rights to the citi- 
xcJV and swell rights caimot be abrogated or abridged i n any manner 
by any organ of the State except underdreumstances provided for 
by the conttilution. 

It follows, therefore, as o logical corollary that the term "constitu¬ 
tion*' means and slgniRes the body of laws and ixgulatiom which 
(a) del] with the organoLation of the State, (i') deinarcaic the sphere of 
the various org:uii of the State, and (e) govern the relations between 
citizens, on the one hand, and theStatcand its organs, on the other It 
has been said tliat "a constitution means a docutnc ill having asp nfi.il 
legal sancdiy which sets out the framework and the pritidpal funcUom 
of the organs of govemmcni of a State and declares the principles 
governing die operation of these otgans.”* hurdeau, on the other 
band, describes a constitution a5*'iliesmulc ofpower", He contendi 
that it is the consdiution which links the power of iJie State with the 
idea of law, thus imposing directives and methods for its cicrcbe. 
Tlie constitution is, Uicrcfore, the channel through which simple 
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political po^ve^ ii converted into au Institution of the State, since it 
csiabliahcs the State at an abitracl support of power. ;\3 a mult 
of this nexus between the power of the Slate aqd bw, bw not only 
governs the rriationj between Uic govermnent and the governed but 
becomes the roundation of tlie political order, Uius giving to the power 
of tile State a basis, a justification and a jtiridical siructure. Consi¬ 
dered from this point ofview^aconsiitutiottisnotliingbm thc’"insii- 
tuuonoJizatiori of poss'cr'^. Secondly, a constitution is a statute in 
accordance tdth which the authorities exercise power. '‘The origin 
of the authority of the Government is Lhc constitutional validity of 
its investiture; its character is that which is defined by Uicfomx of 
the regime adopted by tile consittudon; its objectives arc those pres¬ 
cribed by the concept of taw implicitly recognised by it; its limtis arc 
those which result from the constitutional regulation of Its found¬ 
ation,Other publicists have defined constitutions as ‘’a system 
of compete nets". 

These views do not, liowcvcr, appear to be tenable. In the firat 
piaoCi it is not correct to say that the constitution of a State is a docu¬ 
ment. A Slate may have a consUtudon without any written docu¬ 
ment. Indeed, the history of Lhc. ancient city-States of Greece and 
Rome clearly ihows that the constitution of a State may entirely 
consist of unwritten customs and u$.agc 3 . Aititough it it true that 
almost nil modem States have written cattsiitutions, it is at the some 
time true that one of the most Important constitutions of the world 
ia not a document of any kind. Snic Conatliuiion of Great Britain 
comisti of aiaiutcs whidi arc written, judicial decisions wiiicharc not 
containedinany particular doc uments a n dco nsti tu tio nal co n vc ntj 0 ns 
which are unuTiiten, Further, even in countries with written comti- 
tutions, the actual working of the constitution has led to the growth 
ofn huge outnber of customs and usagm which arc not to be found In 
any document. Ei b, therefore, clear ilial it is entirdy erroneous to 
define a comtitution os a document. Secondly,, it is not correct to 
assert that all constitutions have a special legal sanctity. It Is true 
that most written constitutions enjoy what French publicists have 
called “supcr-lffgaiily", because tlicy cannot be altered or amended 
like ordinary laws and a special procedure has to lie followed for 
tlicir amendment, Tlicrt are, however, other constitutions, both 
written and unwritten, where there is no fiindameTital dutinction 
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bct^Fcn ordinary bwj and consuluUonal laws; both ran bcantrnd* 
cd or altered in tLc «aiiio manner, and the constitution has^ therefore, 
no special sanctity. The above views also completely ignore an ra- 
TTcmt'ly important part of die constitution of a Statis. They speak of 
the principal fonctiom or competence of the organs of government. 
Tlicy also refer to the principles governing the operation of these 
organs:. But they do not take into consldcrntiou the importance of the 
rales regulating the relations between the organs of the State, on the 
one lia nd, and cJtiacns, on the other. In ascertaining the eaact charac¬ 
ter of a constitution the first point to remember is that the constitu¬ 
tion ofa State is the pattern of its political Ofganization, Secondly, it 
n^ulates the functions and competence of each organ of the State. 
Thirdly, it demarcates ihesphene ofindividual Hberty. The constitu¬ 
tion of a State may, therefore, be defined as die pattern of Its political 
organization and the bodyof b ws which govern the relations between 
the various organs of the State as wed as the relations bciwcen these 
organs and the citizens of the State. 

The Meaning of Democracy. Thb preliminary discussion 
leads us to die ouuiunation of tlie variom types of rxUtliig consti¬ 
tutions. At the outset it sliould be remembered that almost oil 
modern constitutions are of a democratic character, Tltc mere 
fact that a State has a monarchicai form of government does not 
affect Its dcmocfatJc character. For example, the monarchical cons* 
titnlions of Great Britain, Belgium, Sweden, Denmark and Norway 
are democratic in spite of the fact that the Head of State in each 
of these countries is a hereditary ruler. Two exceptions to this 
statement arc the Constitutions of Pennaand Mghanjjtan. In Persia 
greater powers have been vested in the hereditary rulers, and the 
constitution cannot, iherefore, be described as democratic. In 
Afghanistan, on die other tiand, the form of government b oligatehic, 
the power of tile State being enjoyed and exercised by a small body 
Of privileged persons. " ^ 

The question, therefore, ariscst what b (be exact meaning of the . 

term "democracy”. Most American pubJidits as well as some English 
authors begin their disc unions on diis subject with an extract from 
the famous speech of President Lincoln at Getiyslxirg, in which the 
Pfcsideni described the American Republic as "die government of 
the people by the people for the people”. Does this description con¬ 
tain the essential elcmrnts of a democratic comtltution ? In the first 
place, it describes tkmocraty a, the government of the people, built 
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should be rCRicmbcred that all coo^Uttitions, whether democratic or 
otherwise, deal with the go^'Cinmcni of t!te people, became without 
the people, there could be no State, and, therdbre, no couxUtutioiu 
Ti would, ihcrerore, be clear that this is not an essential feature of 
democracy, llie second etement, according to Ihc President’s defi¬ 
nition, is '‘the government for the people". Here, again, It is neces¬ 
sary to point out that diis is not a (hslinctivc diaracteristic of demo¬ 
cracy, l^cau.se even under a system of benevolent despotism, the 
government is carried on for die people and in the interests of the 
people. In the third place, the description speaks of^govcmnienl by 
the people”; and here indeed lies one of the distinctive elements of 
democracy, fora democratic couidtution implies three essential attri¬ 
butes; {a) the power of die Slate is vested in die people; the power U 
cxereUedby the people ordicirrepresenta Lives; and (rj die people being 
the ruler as wdl as die ruled, Uicrc b complete identity of Interests. 

According to Bryce, government by the people is governmeiil by 
the majority of the people, and this means that in a democratic Stale 
all citizcmi must have full political rights so that the vast majority of 
them constitute the electorate.^ This definition does not appear to 
be satuiactory. Government by iLe people or by the majority of the 
people Is pcrfeelly compatible ividi an audioHtarian re^mc where 
tlicre exists only one political party. A democratic government is 
not, therefare, merely a government by the people or by a majority 
of the people. It mast have other esscndal qualities to distinguish it 
from other forms of government. In a totalitarian form of govern¬ 
ment certain cUaraetei'istje ctrrnents arc to be found. In the hrsL 
place, all powers of the State are vested in one organ or uuiitudon; 
in other words, ihcre is unity of State authority. Besides, it is the will 
of those in whom the totality of the potven of the State Is vested which 
prevails against the will of those who do not enjoy or exercise any 
p ow'cr. Tlierc is thus a legal distineUon bet ween dt osc wh o comma n d 
and those who obey’. On the oihcr hand, in a democratic form of 
government theic is a clear division of power; in other words, there 
is a plurality of S tatc organs. There is also the importani principle of 
respect for and protection of the minority^so that dicre is every chance 
of die ntinority becoming the majority; and this operates through 
die fundamcnint principles of equality and liberty. A government 
where these elements subsist has a democratic cpmtUtitioii. 
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lliis bring; u; to ibc question of form; and inniiutiom of demo 
cracy. Tlicrr are two disiinct and wdUrecognized types of democra¬ 
tic government. The first is known as direct democracy', i.e, where 
the power of the State is dircctSy exercised by die entire body ofeid- 
xens of the State. Such a t>-pc is, however, only practicable in a State 
with a small compact territory and a small liomogcoous population 
as was the case with the city-Siatcs of ancient Greece and Rome and 
the village republics of India and China- The same type of govern¬ 
ment was to be found in some of die Cantons of Switzerland, and 
even today some of them retain the relics of the system, such as the 
referendum, popular Imtialivc and plebiscite. TIh' second form of 
democracy may be described as indirect, i.c, where the power of the 
Slate is exercised by the people not directly but through elected re¬ 
presentatives. The suffrage under a democmiie system has the folio w- 
ing essential features; (i) it must be universal, i.c. tile electorate 
must be composed of all citizens without any dUUnedon who fulfil 
certain specified qualifications; (ii) the sufilrage must be direct; 
(m) thesttfFmgc must be equal; and (fr) the suHVage mustbe scercL 
To these must also be added the indispensabte condition that every 
citizen must have the right to stand for deetton provided he fulfils 
certain specified qualifications. It is (his feature whidi differentiates 
democracy properly so-called from the auihoritarian system under 
the Soviet Constitution where one party and one party alout has tlic 
monopoly of eligibility and, therefore, of political power. 

Three Forma of Domocratie Constitutions. The first important 
clasufication of cotutitutions U founded upon the doctrine of sepa¬ 
ration of powers, The doctrine traces its Itncngc to Aristotle and was 
elaborated in England by Locke and in France by Montesquieu. It 
was under Montesquieu’s iospiretion that the theory became oris of 
the cardinal factors in iltc shaping of the Constituiiom of the United 
States of America and of several European countries. According to 
this tlicory, there are iltrce kinds of powers in ever)' government; 
iegislativc, executive and judicial. When these three powers, or any 
two of iltei]]. are united in the same organ, there can be no liberty, 
because apprcheniilons may arise lest the monarch or the legislature 
should enact tyrannical laws and execute them in a tyrannical man¬ 
ner. Again, there can be no liberty if the judicial power is not sepa¬ 
rated from the iegUlativc and cxecntivc. 'ITie life and liberty of the 
subject would be exposed to arbitrary control, for the judge would 
then become the legislator. As \Vadc rightly points out, the docirinc 
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tias a thr^r-fctd »gm£ca-OC£: {i} iliaE thr same penon should, oat 
i^icrcisc iwo or more dilTmcm Idnck of power; fiJ] that ooe organ of 
the State should have no power lo intcifere wth or control another 
organ; and (m) that one organ should oot be 1 n a position to exercise 
more tliari one kind of power, lliis theory assumed a great deal of 
pmctical Itnportance and afTceted the development of comtilutions 
botli in the Old and the New Worlds, For instance, the French Decla¬ 
ration of Rights of 1709 expressly laid down that a constitution which 
docs not provide for the separation of powers is nocousiitutlon atatl. 

The Presidential Regime- As a result of the indueiicc exercised 
by the doetntie, Uiree dilTerent kinds of demoeradc constltutiom 
came into existence. The first U the Presidential regime where the 
separation of powers is pracucally complete. The most notable ins¬ 
tance is tlte Co nsdlution of the United States of America. The doc¬ 
trine of separation of pow'ers, as Tht Ftdtralist pointed out, was an 
anielc of faiiii with the fathers of die .American Coastitution who 
regarded Montesquieu as their oracle. The .American concept of the 
doctrine was founded upon the principle of legal equality between 
exeentive and legislative powers. Tt, therefore, establisiied that legis¬ 
lative and executive organs must ow*e tlieir existence to different 
sources. It provided that an tndividufd. could not be a momlirr of 
both oTgntis, and one organ could not tcminatc the existence of the 
other. 'The executive authority under the American Const)tudott 
is vested in the rrcsidcnt whereas the legidauvc powers fish exclu¬ 
sively withi n the competence of dte Congress. Tlie j udiciarj' bi cniire- 
ly dificrenl and independent. l*hc executive is licitIiu-r dependent 
upon tht legislature nor upon the people. Kor is the exceuUve res¬ 
ponsible to the legislature, but in certain matters, as in the case of 
appointment of oJficials and codclusion of treaties, the assent 
of liic Upper House of the Legislature is required. On the other 
hand, the President hastite riglii to veto any legislation passed by the 
Congress. It will be seen, dicteforc, that the theory of iscparation of 
powers has been fulty carried into cfTect under the .AmcritanCon- 
ftitudon. I'lic head of the executive u elected by the people, and so 
U the kgislatute. But the two arc virtually independent of each 
other, and the principle of the respoiwibility of the executive to Uie 
legbiiiture has no pbice in the American Comttunion, The same 
system has been adopted in some of the Latin American States as well 
as under die recent Consdiution of Tunisia. 

The Directorial Regime. Uuder this form of democracy. 
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the funciioiu of die State are broadly divided between the le^la* 
live, cxccytivc and judicial autharitics- The judiciary la appoin¬ 
ted, as in the Linited States of America, by cjttculivc 
but on larms which tender it practically an iadepenUent OTgan. 
The otccutivcis formed of pensota elected by the Icgisbture for a 
tpecificd period, but » not responsible to the legislature. Such 
is the system which prevails in Switzerland. Under die C;oii 3 d- 
tali on o! 187-1, the federal structure comprises three difFerent 
organs: the Federal CloundJ, the Federal Attembly and the 
I'cderal TribiinaL TTietcI# thuj not only the separation of organs 
of tlie Stale but also the separation of powers. The executive 
authority of the Gonfcdcration is vested in die Federal Council 
which b not completely separated from the Federal Legislature, 
as in the United States of America, Tile Federal Council consists 
of seven members who arc declcd by the two Houses of the 
Federal Legislature at a joint session and hold thcirollicc for a period 
of four years. The Federa! Council is, however, re-elected every ttmi» 
dial anew Federal Assembly comes into cxisieuoc. On the other hand, 
the Federal Council is not rcsjioaaiblc to the Federal Legislature. 
It would, dicrefore, be clear that though there is a constitutional 
nexus between the executive and the Icgtidatiwe under the Swiss 
Constitution, the executive Is practically independent of die le^s- 
laturr. T^ere is also the division of powers bciweea the three organs, 
but^the division is not ri^d, as the Constitution does not astlgii ex¬ 
clusive functions to each of die organs. For instance, the Federal 
Assei^ly, whldi is the Icgiibturc of the Confederation, discharges 
both judicial and executive functions. Siimbrly, the Federal Council 
has judida] powers under the Constitudon. It has also acquired 
legislative powers not only by virtue of delegation bat also in the 
process of nortnal legislation. An eminent publicist has, therefore, 
observed:'miescparationofpoweTs, at least so faras itrdalato the 
executive and legislative, has been gradually reduced to the only 
rule that a Bill does not acquire the force of a law In nonna] times 
except after the approval of the two Houses.’** 

Parliamentary Democracy. The third form of democratic con- 
sdtoiion is the system of parliamemary democracy which was origi- 
n^y cTOlvcd in England and subsequently borrowed by other coun¬ 
tries of Europe and Asia. Under this system the powen of the State 
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are vested In three diiTctcnt ot;gats, 'Hie executive autht>rity cottslsis 
of two parts, "Hie Snu is the Cmwn or tilt Head of State who Is not 
conjUtuluiiially Ttsponsiblt. Hence the muxim of the conution law: 
the King can do no wrong. The secoad pan of the executive is the 
Cabinet which exercises alJ executive powers in the name of the 
Crown, The Culiinci consists of members of the legislature tvho arc 
constitutionally ttspouaibJe to the Lower House of Parliament, as in 
England, or to both Houses of Parliament, as in rialy. Ihc Cabinet 
represents the majority party in the legislature ora coalition of parties 
and continues in ofEcc so long a* it retains the confidence of the 
majority of the legislature. It wilt, thernforey lie seen that unlike the 
Presidential rcgimcj the system of parliamentary democracy connotes 
a dose constitutional nexus between the legislature and tise executive. 
Further, although there aredifTercat and separaieorgans of the State, 
the division of powers is not siTici or absolute. Corresponding to the 
principle of ministerial responsibility is the right of the executive to 
demand the dissolution of the Icgisiaimu in the event of a conllict. 
The most distinctive characteristic of the system is, however, Uie 
basic principle that the ministers arc Jointly and severally respotuHble 
to the legislature. 

The principle of Ml&iffterial Respond bilicy* This express! on 
has a two^fold significance. In the first place, it moans that in taw 
some minister is responsible for every executive act of the Crown. 
As Dicey points out, “behind parliamentary responjilbility lies legal 
liability, and the act.i of nunistent no less than the acta of subordinate 
olficials arc made subject to the rule of fan'/' Ordcrs^in-CouncU, 
Koval Warrants, Proclamations etc., whereby ihe Royal Will is 
expressed must be countersigned by one or more ministers, who there* 
upon become answerable in the courts of law for any illegality to 
which iJiese itutniments may seek to give effect. Tliis is a direct con¬ 
sequence of the maxim that the King can do no wrong; it implies that 
for every exercise of the prerogative, the KingUnot but some minister 
ts answers ble. 

Secondly, the term ^'ministerial responsibility’^ means the political 
respousiblliiy of die mitiisreis, Tliis lias a two-(bJd ugnifieance; 
(ij die niiiiisters are responsible as a body for cacli department for 
general policy: this is the principle of coliccrive responsibility; and 
(n) every' minister is responsible individually for the work of liis 
dcpartmcTii. According to riner, “responsibility means Lhat a posi¬ 
tion of trust is held, that is, that power can only be used within 
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certain defined limits. The question then is Nvho draws those limits, 
who ^v'atchcs over them and what is the punishment for iheSr viola¬ 
tion,” In England until 1689 the Umiu were drawn hy the Crown 
but since then It has tsceii the House of Commom. Tlir principle of 
collective responsibility was thus described by Lord Salisbuf)*; “For 
all that pases in Cabinet each member of it who docs not resign 
U absolutely and irretrievably responsible, and has no right after¬ 
wards 10 sa\ that he agreed tn one case to a compromise, while it} 
anoUrer he was persuaded by hli colleagues. It Lh only on the prin¬ 
ciple that absolute responsibility is undertaken by e^-ery member of 
the Cabinet who, if a deebion is arrived at^ remains a member of it, 
that the joini responsibility of minbiers of ParlLomcnt can be upheld, 
and one of tlic most rsscniial principles of porllamcntaTy responsibi¬ 
lity established,” Tlie logical corollary of ihii principle is that a minis¬ 
ter^ who is not prepared to defend a Cabinet th^ebion, must resign. 
For instance, in 1853, Lord Palmerston resigned because he could 
not agree to Lord John Russell's Reform Bill, though aiterwards 
he withdrew his resignation. Similarly, In 1932 Viscount Snowden 
and oliters resigned because they could not support rhe Ottawa 
Agrecraent. If a minister docs not resign, he is responaible. Tlie same 
convention is to be found in other pariiantentary governments. A 
typical instance b furnUhed by the constitutional hbtory of France. 
In 1903 the arrival of the German Emperor at Tangiere created a 
diplomatic tension between France and Germany. Tlicre }va$ a 
divergetiicc of views between M, Rouvicr, the Prime Minbter, and 
hb Foreign .\tinistrr, M. Delcassi, on the question of the proposed 
international conference at .Algecicras. I'he Cabinet unanimouslv 
decided to participate in the conrerence, but this was notacccptcd by 
M. Dclcasse. He was consequentiy obliged to resign, but the Rou^-ier 
Cabinet continued in office.’ The same view prevailed under the 
Italian Constituiion of IBIS. In 1879 Signor Cairoli, the Prime 
Minister, affirmed that it would be absurd to permit a minister lo 
differ from the Cahiuet on an imponant qucsiion, and if he did 
actually protest against the decision of the Cabinet, he would have to 
resign.* An extreme case is that of the dismissal of die Finance 
Mitusler,Sci.miit-Doda,by tbr Klt^ cm tile ground of hu difierenccs 
with the Prime Minister, Signor Crispi. 

' S<iuUcri L'injia&UU/ mimilindlt, p. .3S3p 
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Conversely, the principle of collective respomibility implies that 
the Cabinet must resign if a minister t* defeated on an importani 
question nffccting ihr general policy of the Cabinet, The rule i* that 
tlie dcfeai of a minister on any issue is the defeat of the Government. 
The proposals made by a minister, whctlicr or nnt they Iiavc been 
approved by the Cabinet, are the proposals of the Government. A.n 
a t tack o n a mi nister is an nttac k on the Gove rnment. This necessarily 
folto^rs &oin (he principle of collective nrsponsibilityv Thus in France 
i n 1917, the resignaiioti of the Ribot Cabinet followed the resignation 
of the hf inister of the I ntcrior. Violent attacks were made in the Press 
agai ns L the police and the hC nister of the Interior. It was alleged tiiat 
he was inconimunicatton with notorious spies who had been arrested. 
M. Malv^', the Minister of the imeriorj resigned in consequence of 
these attacks. This was soon after followed by the resignation of M. 
Ribot and his Cabinet. 'Hie same procedure was adopted by M, 
Chautemps when two of his {ninister> were compelled to resign as a 
result of the attacks made against them in connexion %vith a judicial 
scandal. {8ouUer> op. cii., pp. J48-349). 

This convention is, how‘ever,sulycci to the general rule that a mini* 
stcris individually responsible for the department inliis charge. Thus, 
though the Cabinet may accept responsibility for a mi nister pro* 
posab there b nothing to prevent it from bosring to the deciston of 
the Irgislature and withdrawing the proposal. If the minister feels 
that his credii has titereby been impaired, it is customary for him 
to resign. Secondly, a Cabinet docs not accept responsibility for a 
personal mistake made by a minister, or for an error of judgement 
on his par tor on tile part of hU subonli nates. “Tltcpraceai of govern¬ 
ment compeit a delegation of authority. 'Hie Cabinet must leave to 
each minister substantial discretion as to what matters he svill bring 
before it. If he makes a mistake, then he must accept the personal res¬ 
ponsibility.''' On the other hand, a minister cannot hide behind the 
error of a subordinate. TIutc arc two imemting instances iilustta- 
ling tills conventional practice in England, 1 n 1932 Mr. Montague, 
Scaetary of State for India, was persuaded by the Gos’erntnent of 
India to allow the publication of a telrgnim conveying the policy of 
His Majwty's Government in regard to the future of the Sullon of 
Turkey as the Khalifa of the Muslim world in order to pacify .Vtuslim 
opi nion J n India. These views were not, however, acceptable to Lord 
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Cun on, ihe Foreign Secretary^ and the CaWtiet, therefore, decided 
to disavow diem. It was stated on bchaJf of the Cabinet that “His 
Majesty’s Government are unable to reconcile ilie publication of the 
telegram of the Government of India on ibcSQlcresponsibiliO'ofUie 
Secretary of State with the collective responsibility of die Gibinct.” 

a result, Mr. Montague was obliged to tender his rcaignation. A 
similar situation arose in 1935 when Lord Temple woort {ihon Sir 
Samuel Hoare), die Foreign Secretary, and M, Lav’ll, die French 
foreign Minister, agreed to a draft of a treaty with Italy for the 
settlement ofihe ludo-Abysainlan dispute. Tlie draft had been gene¬ 
rally approved by Mr. bald win, the Prime Minisier, But when die 
terms of the proposed treaty came to be known to the Prea and there 
was strong oppositionin the House of Commons^ Mr. Baldwin deci¬ 
ded to disown the draft, and Lord Templcwood was compelled to 
resign, A typical instance under the French Comtiiuilon is furnished 
by the case of M. I.oqcheur, the Finance Minister in die Biiand 
Cabinet. In 1925 M. I.ouchcnr found it diflicult to convince the 
Finance Committee ot the Chamber of Deputies of the ncccaaity of 
the flnanciai reforms W'liich he had fomuilatcd and was thereupon 
compelled to give up the task. M. Briand, however, decided to re- 
pla« him and tlie Cabinet continued in office. The principle of in- 
^VIdual responsibility of niinistcrshas now been expressly embodied 
in many recent constitutions, as, for instance, the French Constitution 
of m? and the Italian GonsUtufion of 1948. The mdiaa CoDstitu- 
non, on the o th er hand, presen is ji curio us feature. It prescribes Uie 
rule of collective responsibility of the Cabinet but does not lay down 
the p^cjple of in dividual responsibility-of ministere. It would, there¬ 
fore, be Obvious that the principle could only be introduced by con- 
stuutional convention. This is aocordingiy n matter within the eit- 
elusive domain of the Indun Tarliamcoi and couJd not be deduced 
by jodieial inierpretadoii from the text of the Constitution.' 

Rigid and Flexible Constihitions. All publicists distinguish 
between written and unwritten constitutions, althouBb die distinc¬ 
tion is somewhat jupci^icial. A State is deemed to have 3 written 
constitution wJicn die basic principles and institutions of its political 
^aniaadon are to be found in a document or a series of documents 
Such ti, for imiance, the Constitu tion of the Indian Republic. Almost 
all modem States have written constitudons, ifjc only exception 
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bcu^ the United Kingdom of Great Britain and Xorthern Ireland 
H'here the fufulamenta] political principles and instiiutioiis are not 
to be found in any formally accepted document or documents. As 
we have already seen, the source of the British Consdtution are many 
and various, and may generally he grouped under four heads: 
( 1 ^ statutes of the British Parliament j fii] judicial precedents, 
(iff) customs and usagm of Partiament ; and r ir) constitutional conven* 
lions. Great Britain is, thcntfbre, the only country tv Inch has an uu- 
rvritten consthudon. This distinction between written and unvvritten 
constitutions has led to the establishment of a far more important 
eJassiScation of rigid and flexible constitutions. The idea of permi- 
iiency Ls closely associated with the concept of constitution so much 
so that stability is considered to be one of its main attributes, 
Wrineo coustitulions are cousidcred to be more permanent and, 
there foie, more rigid, because, geticrally speahing, they cannot be 
amcoded except by a special process or by means of a special machi¬ 
nery, Unwriuen constitutions, on the other hand, arc deemed to be 
flexible because they can be amended or altered by the ordinary 
process of legislation. It should, liowcvcf, be noted that tire distinc¬ 
tion between rigid and flexible constitutions docs not necessarily 
depend on the dlstluctioA between written and unwritten consititu- 
tiom. A written consiitulion may be as flexible as an unwritten con- 
atituiion, A tj'pical instance is fumished by the Italian Constitution 
of 1848 which, according to the generally accepted view, could be 
amended by the ordinary process of legislation. 

The distinction between rigid and Ilexthir constitiitioiu was pointed 
out for die first lime by Bryce, ami has now become a fundamental 
concept of constitutional law and practice. According to Bryoc, 
there are two types of constitutions: lliosc which have grown organi. 
rally without any pattern either in their form or in their content and 
which consist of a variety of hiws, conventions ntid custom':. Hie 
second type is the result of systematic, exhaustive and conscious labour. 
The first type Is derived from the same source as the ordinary laws 
and, consequently, may be abrogated or revisetl by the same organ 
and in the same manner as in the case of ordinary laivs; and this he 
calls a flexible constitution. On the other hand, a rigid constitution 
is derived from a source other than that of ordinaty bws and is ofa 
rank superior lo that of ordinary laws. I t can only be annulled or 
amended by the same organ which created it or some other organ 
to wliich its power has been delegated. In other words, a rigid 
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jpccbl raacliiiicTy or o iptcial method/ Ii, thertrorCj oeciiptei a 
privileged position and poorsiiea a grioal*fT guarantee of permanence: 
a situation whJeli Frcndi jiirisla have described as constitiiuonal 
super-tegaiily. In theory, tbertforc, iniiexJbility is ihc essence of this 
system. A typical insiance of a rigid constitution is fumidml by the 
United States of Ajtnerica. Article 7 of the CionslituUon prcscribci 
two difierent methods of amendment: (i) either twCHthiids of bolii 
E louses of the Congress niity propose iunendmentt, or Icgblatures 
of I wo-thirds of the States may call a convention for propoiiog ametwi- 
ments, and ['h) the proposed amendments may bt ratiGtxi eitiuT by 
threc-fburtiis of the Ecgislatures of the several States or by convent ions 
of three-foiirths of the several States, In fact, all amendments have 
taken place at the instance of the Congress and after ratification by 
the Eegistalures of iJic States, *l*he rigidity of die American Constitu¬ 
tion can be seen from the fact that twhvccn 1789 and 1H90 some nine- 
teen hundred rcsotu (ions were submitted to the Congress of whtcii only 
nineteen obtained tlie necessary assent of the Congress and only fifteen 
received the necessary ratiftcation. Strictly speaking^ the Indian 
Comnittution falls under the category of rigid cotutituuons, but, as we 
shall sec, it is much more ftcxlble thaiv the Constitution of die United 
States of America, In fact, during the first seven years of its cxulcnco 
it has been amended as many as seven times. 

Tlic distinction between rigid and flexible comiitutiona shotild not, 
Imwevcr, be regarded as absolute and final. Strictly speaking, the 
classificatioii tias no^uffi/itmratiini divinenif. .\ so-caJlcd rigid conscitutioti 
inay, in fact, be more flcxitdr than a so-called llexiblc consUtu- 
lion. For instance, the Constiiutbn of England, although Rexible, 
lias in fact undergone very Utile change tince its basic priu- 
dplcs were DnaUy settled. Since the ttcgimiing of the twentieth 
ceniuty' ilicrc liave rcaliy been only three statutory changes of an 
important diaracter, Tiiese were the Pariiiiment Act of 1911, the 
Representation of the People Act, 19)8 and tiie Partkuieni Act of 
JP 49 . It may, therefore, be contended that rigidity u not necessarily 
a diaracterUtic of the so-called rigid conitltution. A more appro¬ 
priate tominology wa,s used by Lord Birkenhead in MeCaujtiy'i fase, 
( 1920 ) A.t:, GSl, where )ie atbpted the words “controUcd" and “'un* 
conttoiied'’ constitutions to differentiate between constitutions whicii 
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prescribe a special procedure of anirmimcjii and rhose which can 
l>c amended iiJ<c ordinary laws. Furthw, airhtragh a comiimtlon 
may bclung to thr clas$ of rigid coristUiitiocs^ ii 5 provisions may In 
actual pmtticc be amended otherwise Umn in acaJidance with the 
special procedure prescribed by It. Itt tile first place, it must be 
remciubcred that Uie meaning of a pruvifsion of a constitution 
depends on its actual wording, and words in a living language do 
not alvraj’s have the same meaning and significance. For mstance, 
the meuniag of the words''totcr-statal com mercc*'in the Constitution 
of the United States of America has undergone a considerable change 
in consequence of judicial decisions and has been extended to cover 
practicaily the entire economic tiJV of the United States; and this 
change has been brought about without any amendment of the Con- 
stitudon, Secondly, a constitution can only provide fer and regulate 
the rundamenta] aspects of the political life of the State, It cannot 
deal witii detailed particulars in respect of each and every contingency, 
Therefore, in the actua! day to day working of a constitution, many 
changes arc introduerd as a matter of practice to supplement the 
express provisions of the constitution. Thirdly, every cotistltutkm is 
based upon certain fundatnenta! principles and there arc conlioUed 
and gwemeti by Ihr actual soda I and political drcumstances prt' 
vaibng at the time, TJicrdbre, wth changes in the drcumstances;, 
these ftindamental precepts acquire new and fresh significance. A 
typical Illustration is fumislied by the .Spanish ConsUtutton of IR!H 
wlilch prohibited the Cortes to deliberate upon any matter which 
was not espcdaJIy submitted to Uby virtue of a royal decree; in other 
words, the Cortes had iio initiative in the matter of legislation, nicrc 
was, however, an Article in the Constitution which empowered the 
Cortes to submit petitions to the King, and this power was utilized by 
the Cortes to initiate legislative measures,' Finally, ttie actual mean* 
ing of the provisions of a constitution depends largely upon tlic Inter- 
pretatioti of (he courts in the onlinary course of Judicial proceediugs, 
'lliwc decisions may, therefore, alter the entire charsteter of a specific 
prm'ision of the constitution. 'Hius, for instance, llic defence power 
under the Constitution in the United States of America a* tvclJ as 
in Austnilia has brtfO so interpreted as to enlarge the scope of the 
uudiority originally grajiicd lo the Central Government, 

Unitary and Federal Con^ticutions, The distinctlort between 


* Csiriil-IVEAyu^ 


i8 The Indian Conjtitulson 

tinitary Jind Gixicral States cottstitutcs the haskcif a well-ircogniaeti 
closslfijcatlon iti the domain of jurisprudence and constitutional bw* 
Under a unitary constitutioii, all scrvTrcEgn powers ate vested in one 
single government which has complete authority over the entitc 
tcrriior^' of the Slate, alt local or tcgiortal bodies being subject to iu 
coutitih A tiiaitary Stale may at the same time be dceentralized, i.e. 
local or regional authorities may be created for the purfkose of ad¬ 
min istering spcciricr! arefas of the State, but these auLliOritIcs can 
only cxCTcUe such powers have been espre^ijy conferred on them 
and rermiin always subject to the control of the central government, 
A comporitc State, on the oiJier hand, necessarily implies the assiH 
dationi more or less complete and more or less durable^ of several 
Stales under a common government or a common ruler. Laband 
dosriiit^ associaiiom of States imo two dUTL-rciit and distinct 
categories; {i) assoeiatJon of States founded exclusively on agreemeiii 
or treaty {d'indictf firnirsiluate); and (d) association of States of a cor¬ 
porate character. Ck^nfederation falls under the first category^ white 
rederation fumJsheg an intcresdng example of tUesecontL 
It has been as^scrted by a publicist that there docs not exist 
any distinctive mark of federatiori. Itbai been urged that **Qnc^ 
a gencrid name b given to a number of panicular things in order to 
dbtinguish them from others, thc^e things acquire areputafion for 
;i distinction they do not in fact possess." Fratlatinc puts fonvard 
the view that between the Confederation of States, tlic Federal 
State, and the unitary State whjcli corresponds to a precise but arbi¬ 
trary, acadeitiic cUusification, there exists a whole series of intenniN 
dJatc combinations.'^* li wotild, Uoweverp appear that these criti- 
cisms cannot be substantiated. It is no doubt true that there arc 
certain features which are to be found both in federations and confe- 
deratioiis of States; nevertheless a ctoscand critical study of federal 
comtitulions and an analysta of Ute theory of federation conclusively 
prove that a federal union of States possesses certain characti-ristio 
which difirreniialc U from, other fonm of State organfeiitions. As 
Borel has rightly pointed out, "the histotian and the jurist have uva 
distinct domains and pursue two absolutely diffcrcui objectu* "file 
first above all, to rstablUb that itTcsistlblc continuity offacifi 
vvhicb reveal a development of several ccruarics; the second, on die 
contrary^ must dbtinguidi, in that evolution sometimes impercep* 
tjble, the precise moment when the two notions, essentially dhTerent, 
I Frnilauur. -/.’MiifiifiWf ft If timi k Qmiiiuiio^ AUfstumii. 
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of the Cojifcdcradoo. of States and of the FederaJ Stale touch and 
separate from one another."’ i'luriber, die theory of "floating fron¬ 
tiers" {fixsstndt Gnniftt) cannot be siutalncd in law. Every legal 
classification must he clear and precise. We shall, therefore, proceed 
to die constituent elements of a federation which distinguish 

it from other forms ofossociadon of States. 

A confederation of States is an assodation of sovereign Statc:s in 
ivhich there exists a central power possessing organUations of a per¬ 
manent character. It is founded essentially on a treaty condttded 
amongst States which are and continue to he sovereign, it is in 
reality "a sum of attributes and powers Ibundcd on the free consent 
of the individual States united for their exercise in common.’** A 
confederation does not, therefore, possess cither sovereignty or the 
character of a Stale, the confederating States preserving their sovereign 
and independeut existence subject to agreed restrictions. It, ihcre- 
forcv follows that a confcdcmdon is not a State, but merely a vinetdim 
jutis, ri« SUcidveThSltnis, founded exclusively on an agreement or treaty. 
For instance, ia the Swiss Cotdedcradoti of 1315 the Federal Act 
svas invariably construed as a Veriteg or treaty and not as a Statute 
or Constitution. The German Confederation (ZJrifhrArs/fiwtf) created 
by the Wiener Sehlussakt of i&^O was also a union of sovereign States 
founded upon a scries of treaties. Similarly, the American Confe¬ 
deration of 1731 was only a "dnn league of fricuddup" comprising 
States which rrtaiitcd ihcir sovercigoty, freedum and independence, 
A federation, on the other hand, is not only an ostocintion oi' Slates 
but also a State. As Brtc rightly points out, "a federal State is at 
tlic same time an association and a Siatcj.... it is also, on the one 
hand, a federally organised community composed of States, and. on 
llir other, a community of people whose chief duty and competence 
embrace the needs ol‘ human beings."^ It follows, therefore, that a 
fedemtton is, on the one hand, a unity, and possesses all the features 
of an organic union par excftienct, whereas a confederation is always 
to be distinguidied, as Brunialti sa^'s, by *‘fa mattcanZit dt eoe-iione psieo- 
lugka is/roM," 'ITits is then the funditmenlun Svishnii between a fedcra- 
lion and a confederation. On the other hand, a. federation is also 
an association of States, and differs fram unitary States which are 
not a union of constituent States. 
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Ihcn arc scversd ttsuUs of the conitittidonaJ unity of a federal 
associailou of Statts. In (he first place, it is ineviiabtc that the ceotmt 
government in a federation should enjoy and exercise all rights and 
powers of eatemaJ soverdgnty, ft is tile federation alone which 
possesses international personality and U consequently the sole le^ 
prrsrntative of the federating uiiiu in iniematUmal low. For indtonce, 
under the Constitution of the United States of America it is the 
Federal Govenunent which exercises all powers nf sovereignty tn 
regard to interna lional mattcis, and the federating States ha\t! no 
personality or authority from tlie point of view of iiitemattoinal law. 
Article H of the Soviet Ckmstltutinii similarly states that the represenia* 
lion of the Union in all international affairs, the conduct of diplomatic 
rrlatk^ and the conclusion of treaties with foreign powers belong 
exclusively to the competence of the Union. This view, however 
has been criticized by Lc Fur who holds that it is not correct to Siiy 
dial under a federation it is ilic federal government alone which 
possesses international personality.' He cites the Instance of the 
German Federation of 1871 in which the States constituting the 
Federation did enjoy certain powers in regard to intcmational 
a Hairs, as, for instance, die right of diplomatic intetcourse with 
foreign States. iTiis, however, docs not mean that the constituent 
States of the German Federation were considered to be persons in 
inlcrnaUanal law, Lc Fur is, therefore, clearly wrong when he says 
that the constituent cJcmcnis of a fedcrationalw possess imeraationat 
character. It Is no doubt mic that in a federal oomtittition the units 
may be entitled to exercise such riglits as rights of legation but diis 
docs not confer on them any intcmational character, nor docs it 
Iraiisform them into sovereign Slates from the point oi' view ofiittcr- 
naiional law. Further, it cannot for a moment be dis pu ted in 
cases of conflict with foreign powers it is the federation, and the 
federation alone, which is rcsjsomiblc in the eyes of intematinnal Jaw 
cv'co where the units enjoy and exercise certain powers of external 
sovereignty, fSce Chap. XII.) 

flic second consequence of the organic unity of a ledcraiion is that tn 
all federal comtitutions federal laws override the laws of the con- 
stituent uniu in cases of conflict. As Jellindi remarb, £undt$tteht 
hmltt Landfsrrcht. Provisions to this effect are somcliincs expressly 
incorporatctl in constitutions. For instance, Article 13 of the German 
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Cotistitutioin of ISIS provEdifd: *'The law of Uic Rcicli prevails over 
the Isw of tlie Landes."^ Article 2 of Ibe transitory provisions of the 
Swiss Constitution is (o the same elTcct. Similar provisiom have also 
been incorporated in Article 31 of the Argentine Constitution of 
1853 and Article 126 of the Conatitution of Mexico. The correspond¬ 
ing clause of the Corutirutkm of the Cummanwealth of Austratk 
rum thus. *'When the taw of a Slate i$ in eonflict with tite law of the 
Commonwcalih tlic latter shall prevail, and the ronucr shall, to die 
fs; tent of the inconsi3ieiicy,bc Inv^d.” It would, however, appear that 
this may not necessarily be a disdneUve feature of a feder^ consit- 
lution. There may be a conTcderatinn of States in wltlth it may be 
expressly provided dial the regulations or decrees of the common 
govern men I shall, within the limited scope of the legislative authority 
allotted to it, abmgate the law's and regulations of the constituent 
Slates. VVheiJiiCf in a particular ease the laws of a coRfcdicration 
posscKS sucii exclusive and authoritative character will depend entire¬ 
ly on live terms and provisions of the ctmvertiion creating the con¬ 
federation, The mere fact that the const! lutbn of ,i confederal bu 
expnesEty provides that all ctntraJ decrees or resolutloni shall over¬ 
ride die law's and regulations of the States in regard to certain speci¬ 
fied matters, docs not ticccssarily transform the confederation into a 
federai State. 

Another consequence of the comtitutional unity of a federation 
U that lu cases of conflict between the constituent units or between a 
constituent unit and the federation, the federal constitution invari- 
flbly provides for the selUciuent of disputes by a federal authority. For 
imtance, Article 110 of the Swiss Constitution states: ’‘The Federal 
Tribunal takes ci^;iiisance of disputes of civil bw; (t) between the 
Confederation and the Cantons, («) between the Conlcdcriitton and 
corporations, and (j'i'j) between the Cantons." Similar provisions are 
to be found In ArUctc 105 of the Mexican Constitutiott and Article 
IbO of the Argentine Cojistitudoo of 1853. On the otlicr hand, wc 
find that in all confcderaiiotis the pact of association has always 
provided for aibitnttioti in cases of dispute. This again cannot be 
regarded as a fundamental characteristic of a federation, since cxpmt 
provMoii for the settlement of disputes by a central authority and 
iioi by arbitration does not necessarily abrogate the essential feature 
of a conicderaiion ihiit it it iin associaiioji and not a Slait-, 
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Several (tther points of difference between a conredsmtioii and 
a federation have been urged by eniiuenl jurists of difTerent countries. 
It is, iherefDrc, necessary for us to examine how far their argnmenta 
can be sustained, fn the first place^ it has been urged that a disiinc- 
live characteristic of a confedera tion is that the powers of the central 
organ are specifically and definitely enumerattd, whereas in a federa! 
cojisiitution the rights of the component States are expressly declared, 
leaviog the remainder of sovereign authority in the hands of the 
lederal government. A cursory study of federal constitutions w*ill, 
however, show that this argument is not sound eidter in theory or 
in practice. From the theoretical point of view it may be urged that 
the mere enumeration of tlie rights of the federal government doc* 
not necessarily conflict witli the fuiidameiitaLcharactrrofa federation. 
Tlir view is also clearly opposed to facts. For instance, under the 
Americ^ Coiuiitution the residuary powders of sovereignty are 
vested in the constituent States. Indeed, this is inur of all federal 
mnstiiutkins except those of Canada and India. Further, as l.c Fur 
]^jms out, the difference is purely quantitative and not of the least 
signiTieance in practice. (Sec Le Fur, op. cit j 

According to Blunidili, "the rml difrerence between a Confedera¬ 
tion of States and a federal State lies in the different organizations 
of the two forms of union.”* He argues that m a confederation there 
h only one organ, a diet, a sort of congress of diplomats (Centnr/t^* 
whereas in a federal coiutitutfon the otganizaflonorgovem- 
incut is complete from the triple {Mint of view of the legislature, ilic 
cxcciitive and the judiciaty, ITiis vicw^ however, w^iH not bear 
scrutiny. I n the first place, it does not take actual facts into considem* 
tinn. 1 or imtance, the legislature as wdl as the ejcecuti ve were highly 
organized in the Confederation of Uie United Provinces of the ^fcthclr- 
lands ; there was, however, no organiiicd judiciary of the Confedera¬ 
tion. On the other hand, even under die German Federatioo of 1871 
there was no judicial organization at iheccnirc until the QmthUm* 
Mmgsgattz (Judicature Act) of January, 1877. Ills clear from these 
instances tliat differences in organization do not necessarily distin¬ 
guish a federation from a confederation of States, 

It has been aigued Uiat the real and fundamental differcnec 
between a federation and a confederation lies in the fact that under 
a confederation the consiitutnt units stand on an absolutely equal 
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whcrc;is under a fc<lcraiio» equality of the States U neither 
absolute nor indispemable/ 7'his tlicor>‘ was propounded hy \'on 
Hokt on the basis of the Conh»lcrat Constiiudon of the United States 
of Arm erica and is not in accord with otlicr federal anil confederal 
constitutioos. For Instance, under the German Confederation all 
constituent units were not equal in point of law* Bavaria, Wortern- 
berg and Saxony had special nghts and powers which were not cn* 
joj'cd bj* other States* Lab and, on the contrary, holds itiat equality 
of the constituent units is an essential characteristic of federal con* 
stiLutiODs. He says; "A Ft-deraf State is a Republic of which the Slates 
thcmsels'cs are citizens and in wluch the sovereign pois'er is exercised 
by the collectivity of the States considered as a unity. Thus, the 
German Empire, for example, is neither an Empire of forty million 
subjects nor a democracy of forty million citizens; it is a Republic 
of iwenty*five members which collectively exercise the supreme 
power*"* 'l~here is no doubt a certain rlcuiciu of truth in this 
coiitcndoii. In many lederatconsdtutiomequality of the constituent 
nulls is to be found in thematicr of representation in the federal legis* 
bturc* For instance, equaliiy of representaiioa in die Upper llcusc 
of tfie Federal Lcgislaiure is a cardinal feature of the Federal Consti¬ 
tution.*! of Switzerland, the United Slates of America, Mexico, Argen¬ 
tina and Brazil, ft* all these cases each ledetating State u entitled to 
two seats in the Upper House except Brazil where three seals have 
been allotted to each constituent unit* It b dear that in all these 
eases ticiiher size nor population has been oomidcred to be a material 
factor in determining the quantum of representation, 'llie presence 
of this feature in the majority of the existing federal constitutions doa 
not, howcs'Cr, mean that equality of the federating States is an essen¬ 
tial characteristic of a federation. On the contrary, under a federal 
constiiutieR repicscntaiion in the federal legislature may he deter¬ 
mined according to the size, population, anil political importance 
of tlic constituent units, as in the ease of Grtinany and Canada. 
Under the liuUan Fedcraiion, representation in the Upper House 
has been based on several faaois such as poputaiion, size, cte* 
Bryce has argued that the superimposition of a central govcroiiient 
over the autlioritjes of tlie individual States is a huidamenUil cborac- 
tenstlc of a federation, which disilngubhra it from a confedcratioti 
of States. He says* 'Hite acceptance of the Constitution of 1789 made 
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the Amcricoii people a nation. It turned what had heen a [ea^tc oF 
States into a Federal State by giving it a National Government with 
a direct authority' over all cithsens.''^ lilts is only |»nly true, but the 
point of difference is not of a significant character as it is merciv a 
difference of degree and not of quality. It is tw doubt true that the 
central government in a confederation is not always of a highly or^ 
ganized character. It is equally true that the central governmem in 
a federal constitution embraces every sphere of governmental acti¬ 
vity, It docs notr however, follow that if the central govcrnnient of 
a confederation is fully organized from every point of view, it neces¬ 
sarily comes under the category of federations. Take, tor 
die case of the Confcderaiion of the Southern States of Amer ica which 
possessed a complete organization of Jegistaiure, executive and judi¬ 
ciary. This, however, did not bring the Grnifedcration under the 
category of federal States. Further, as Westerkamp remarks, this 
argument merely points out the grave and hequent deJecl of a con¬ 
federation that its central power is incompletely organized, but docs 
not affect its juristic character.* 

Closely associated with this view b the argument dial the distinc- 
liv'c feature of a federation lies in the fact that its central government 
is invested with the authority to enforce its decrees and orders ditectly 
against individuals without the intcrvcnlion of the auiUorilies of the 
federating unito- On the oilier hand, tlic principle of “mcdiaiizaiion" 
obtains in ail confederations; in other words, under a confederation 
there is no direct connexion between the individual and the central 
authority. JeUinck has adopted this principle as the basis for the 
classification of States. He contends that if the State has the entirety 
of its functions exercised directly by agents created by iisdf and 
dependent upon it, then it is a centralized unitary Stare. If, on the 
other hand, the State mtes corporate bodi«, already in existence 
or created by It, to fulfil its purpe^, it b a decentralized unitary 
State. But if the State maintains a direct relationship with the people 
and surrenders only a pan of itsfiinctions to die member States, such 
a Stale govcmctt by a constitution is a federal Slate.* Catvo abo 
argues that "ihe essential characteristic which diitingoishcs a coti- 
fcderaiion from a federation of States reridm in the fact that in the 
formrr die re docs not exist a common executive auihority wliich has 
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the tiglu to impose iu decrees in direct rdadottship with the subjects 
of the States.”* It is tnic that a provision of tliis character k lo be 
found in certain federal consdtutioiifi. fnthc American Fcderatlou, os 
Br>’ce points out, *'ihr authority of the National Govemtnafil over 
the ddaens of every State b direct and immediate, not exerted 
ilirough State organization, and not requiring the co-operation of 
the State Govemment.” It is, however, submitted that diis feature 
docs not consdtutc a distinctive characteristic of a rcdcradoo. Under 
a federal consiitudon the administradon of federal latvs may be left, 
mihin a restricted sphere, in the hands of the fedemting Siatcsj in 
such cases the federal aiifhorilies will not come into direct teladon- 
ship with the citizens of the States. Hi us. Article 11 of the Austrian 
Constitution of 1934 expressly provided that whereas legidaUon in 
regard to certain gpccdOed suhjecu shall be federal, die adniinbtra.- 
tion of such subjects shall vest exclusively in the government of the 
units. Further, the central govertimcni in a confederation may be 
invested with limited powers to act djnsctly upon the subjects of the 
States, without the intervention of the State authoridcs. Such provi- 
dons will not, however, in any tvay affect the esscittial nature of a 
confedcratiou. 

'fhis leads us to the examination of a theory of federation which 
has been enunciated in the judgement of the Privy Council in Thf 
Attonny Gtnttai Jar ihrCamtnontvetdl/i of Aaitralia p. C^amiitl Sugar Rtjin- 
ing Ce., Lid^i f 191^) A-o. 237, where Lord Haldane, dealing with the 
question of Canada, said; **IVhat happened was ilus; an Act was 
passed in 14167 which made a new' start and divided certain powers 
of govemnicnl. some bring given to the Parliament of Canada, and 
some to the Parliament of the p{ovince.s. The provinces were created 
de now, 71ie provinces did not come together and moke a federal 
arrangement under w'ltich they retained their ex bring powers and 
parted with ccrUtn of them and an Imperial Statute had got to ratify 
(he bargain; on ihc contrary, the whole vitality' and ambit of the 
Canadian CJonstitution was a surrender, if you like, first, and then 
devolution. .. . The meaning of a federal government u that a 
number of States come together and put certain of their |>Qwers into 
common custody, and that b the federal coiutttuiion in Australia, 
but Caiutdn not at all.... The Britbh Nortlt .America Act of 1867 
commences with a preamble that the then provinees have expressett 
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as wetl as an assticiaLion of States* Af long tu this, characteristic 
remaim uDaJTcctrd^ the mcdiod of distribuiion of powers between 
the federation and the federating units i-s uf nitiiOT importance. 

Fcdenitions must also he. disiinguiihed fixim decentraLiy;ed nnitaiy 
States. The component pans ofa uniun^' State in which a system of 
decentralization has been adopted enjoy and exercise certain specific 
and deSnite powers of governance but always subject to the control 
and stipervisloiL of the central govemmeni. Under a federal comti- 
EUtion^ on the other hand, I he comtitncnl uniU cxcrcLse the powers 
of sovereignty allotted to them, unrestricted and xinconirolletl by 
the cenirat goscrnmencj so iong as they do not transgrm the limita¬ 
tions placed on their competence by tlieconslituiiom As the Supreme 
0>\xn of Argentina observedi “the federal form of government 
presupposes theco-cxiiiteiicc ofa ceniral authority and of diverse local 
authoritic$ who function within their spheres of action in full sove- 
rcignt>'." fFnJIos 1p. 4L8). The natural conacqucncc is tJsai ""the 
Federal Government cannot impede or oppose die exerciK by the 
Provinces of Ihwe powers which have not bwn delegated or which 
have been reser^^edp'^ {Battco diUa Ptmnnn de Aim v. GfthUrno 

Xamnalf Fallos 186^ P- 171). This distinction has also been dearly 
brouglit out in the judgement of the Privy Gouiicil in Liqmdifiorj of 
the Jifaritime Bonk Canada p. Tiie Ricaver-Gimiat of J/ew Bninswkt:^ 
(IB52] A.c, at pp. 44I-'H3. In dealing wnth Uie question of die Pro- 
virtees of Canada^ Ihdr Lordsliips observed^ *'Thc oliject of the 
Britidi I^anh Ameiica Act ivas neither 10 weld the Provinces into 
one, nor to subordinate Provincial Govemtnctiti to a centra! autho¬ 
rity, bm to cream a Federal Government jn w'hich they should alt be 
represented* entrusted with the exclusive administration of aTTairs 
in which they had a common intercstT each Province retaining its 

iiidifpeiideocr and ^lUtonomy.In so far as regards those maitcn 

which, by Seel ion 92 * arc specially reserved for provincial legtslaLion, 
the Icgislalian of each pnivinct: continues to be free from the control 
of ilic Doniinion, and as supreme as it w as bdbrt die passitig of the 
Act/* It u on this ground that the Union of Soulh Africa must be 
classed a& a imiiary State and not as a federation; for, under the 
Uiiion ofScuitli Africa Act, tltt central leghblurc h suprtTRie, and 
can always override pmvincia! ordinance^/ 

'fhe foregoing examination leads us to Ihe fbUowlrig conclusions: 
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& rcdcratkm ts a Stale sa well as an association of States, its disiiRCtive 
fratttres bcui^ (a) that the fedeniticu] itself is a. constiiutioiial and 
intcmaikinal unit; and {S) tliat its component parts retain the clia- 
racter of State and exercise powers ofiSOvere^t^r conficned on 
them by the ootutitudon, iodependenUy of the coflirol of the federal 
.iprveniment. These fcatttics distinguish fedcradons (from confeden* 
tions of States, on the one hand, and from unitary States, on the other,. 
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HISTORICAL background OF THE INDIAN 
CONSTITUTION 

OxE oFlUc basic ftaiurcs of the Indian Kcpublic « that it not onljf 
poswsiws a federal stnicturc buL is abo a decentralixcd unitary StaW, 
OHcinalJy the Indian Fcdenition comprisctl two different and dU* 
linct categories of constitucni unit*, Tlicte vntK, in the first piaee, 
nine Part A States which previously formed an integral portion 
of the unitary State of British India and secured their amonomous 
status under the Government of India Act, 1935. The second cat^ 
gory includctl nine Princely Siatca or Unions of States. Thwe 
not form part of British India, nor were they within ihc Icgtslauvc 
jurisdiction of the British Parliament* Their relations with the 
British Crown were governed by treaties, engageJiients and atMtit. 
Part C States, winch were not strictly speaking constituent units of 
the Indian Federation but were deccntrallacdportions of the Indian 
Republic, also belonged to this category with the ext^ption of the 
Sutes of Delhi, Ajmer and Coorg which were Btiiisb ^mtorics 
directly under the control of the Government of India. These uik 
torical differenca between the two different categories of consu- 
tueni units naturally led to different lines of constiiotlonal and poli¬ 
tical development, and iililiough under the latest amendments to 
the Indian Constitution, the distinction between these cate^rics 
has disappeared, the difTcrcnccs did survive in the firtt su^c of tiie 
federalizing process as a result of the difflTcnccs in hitloricnl antecc- 

Six Periods of Coustitotionnl Devclopmeat , First Pwlod t 
Evolution of the Enst India Company. Tlicconstitunonal history 
of the first category of States which Jointly made op wliat was known 
a* British India falls into six distinct periods. The firsi began with 
the cstabliiiunent of the East India Company m a traduig 
corporation under Queen Elizabeth‘a Charter of 1600. Tliis Charter 
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had thref piirpo^^o in In the piacc, ii di^ntt with the in-' 
corponition of the Company by Uie nitmt of the “Governor and 
Company of Merchants of Londtni trading w'ith the £a$t Indies.'’ 
lilt Company was authorized to elect annually one Govemor find 
twenty-four committees for dealing vvitli the variovu purposes for 
^vhich the Company was intoirporated. Secondly, the Ciiarter 
granted to the Company the exclusive trading privileges for a period 
of fifteen years. It empowered the Company to “traffic and use the 
trade of mcicLandisc by sea in and by sueli ways and passages al¬ 
ready found out or ^v^lilih hcreaficr shah be found out and drover- 
cd ... into and from the Rast Indies." I’he Jimiu of this trading 
privilege were the Cape of Good Hope, on the one hand, and the 
Strain of Magellan, on the other. There was, however, one specldc 
limitation on the powers of the Company in so far as it was expressly 
forbidden to undertake any trade in any country, port, island or 
place “being already in the lawfiU and actual possession of any such 
Cltrisiian Prince or State as at this present or at any time heTeaflrr 
shall be in league or amity” with the Crov^-n of England, TTiirdly, 
the Charter also coulairied the germ of governmental powers inasmuch 
as it granted to the Company botii legislative and judiLual powers 
vvidiin prescribed limits. The Company was auUioriacd to make 
and ordain such reasonable laws, consiitutiotu, orders and ordi¬ 
nances as might be necessary and convenient for the good government 
of the Company and its settlements. It wtis also authorized to impasse 
such punishments and penalties as might seem necessary or conve¬ 
nient for die enforcement of thtstc laws ami ordinance, lliconly res¬ 
triction on these powers was that neither Uirac laws nor die punish¬ 
ments imposctl by them could be repugnant to the laws of England, 
'I'hc judicial powers csjnfcnrd bfy the Charter of 1600 were enlarged 
by thegrauLs of 1615 and 1623 which empowirrL'd the Company to 
authorize its President and other chief officers to mfficl punishmenta 
for non-capital ofTeiiccs and to enforce martial law, subject to the 
submission of capital cases to the verdict of a jury, 

'riicrc was a further exlcmlon! of these povrm in 1661. Under a 
charter grunted by Charles II, die Company tva-i invested ^vith exe¬ 
cutive authority over iu fonresses and settlement* and also empower¬ 
ed to appoint Governors ami odicr offijcers for dirir govenunent. The 
judicial aullioriiy of tlie Governor and Council of each factory was 
extended to all persons belonging to the Company or under its con¬ 
trol and to “all causes, whether civil of criminal, according to the 
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la^vs of this Kingdom", The CompBn>' wu^salsoautliotized to pmvidc 
the ocecssary arms and aminuiutiott and to take cfTcctlvc measures 
"lor the scctmty and delctice tiF ificir (hetoHts and Mtitcmcnt". 
It w'os aUo granu-d the ntraordioary power to “makr peace or war 
with any people tiiai are not Chmilans, in any places of their trade, 
as shall b« for the most advantage and benefit of the said Governor 
and Company, and of tlteir trade,” In 1678, in implemcnUtion of 
the judicial power granted under this Charter, a High Court consist¬ 
ing of the Governor and Council was cHtahlishcd at Madras which 
was the prindpal settlement of the Company at the dmc. By a 
Charter of 1669^, the port and Island of Bombay, w^htch had pre¬ 
viously been ceded to the Brldsli Govemraent, were granted to the 
East India Company to be held of the Crown, and extensive civil and 
military powers were conferred on the Company forthegovemmenE 
of this territory; and In 1677 tlic Company was for the Bret tirae em¬ 
powered to coin money. 

The Charter of 1683 marked a further stage in the transformation 
of the Company; it conferred on the Company fnl] power to decUre 
war and to make peace with any Asiatic power and to taite forces 
for the purpose, subject to the authority of the Crown to interpose 
whenever considered ncccaaary. This was followed by the Charter 
of 1758 ^vliicti CJtpressJy conferred on the Company tlie power to 
cede, restore, or dispose of any icrritory acquired by conquest from 
any of the Priticcs, subjeet to the proviso that the Company could 
not, without the concurrence of ihc Crown, exercise these poivers 
in ttspcel of any territory .tequired from any European Stare. In 
1765 there w'as a remarkable erdargcmcni of the authority of the 
Company when it secured the grant of the diwaai of Bengal, Bihar 
and Orissa from the Moghul Emperor, TTie grant of the diantni in¬ 
troduced a system of dual government under which the fiscal ad- 
mi riistration of Bengal, Bihiir and Orissa was vested in the Company 
which also irtoined full Tniiitary power and authority, but the main- 
tcuantre of law and order continued to be vested in the auilxorities 
appointed by tlic Moghul Emperor, apart from the seitiemenu and 
fortresses and other posesions of the Company which were subject 
to the jurisdiction of the autlioHties created by Royal Charters. 

It will be noticed that iluriiig this period the East India Company 
ceased to be an Lxetusivety trading organization and acquired cou- 
siderabte powers of governance. The Company had full executive 
authority over its territorial possesdom including the power to raise 
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fortes for thtir defence, w acquire (Jr cede (errilOfics, lo declare 
war against any Prince in India and to conclude ircaiics with any 
Asiatic power Its Li^slatiw authority over its possessions %vas 
alto plenary subject to die only cotuUtioti that the la%vs enacted hy 
It could not be repugnant to the laws of England. There was also 
an organized system of judidary whose jurisdiction extended to ail 
its territories. Speaking of die provisions of the Koyal Charters 
Ilbcit observes: ‘"'Hie transitiaa. of the Company irooi a tradir^ 
association to a teniTorutl sovereign invested with povven of civil 
and militan' govemmctiiis very apparent in these provisions.'*' This 
statement regaiding the kgal position of the Company is not, how¬ 
ever, correct. Important judicial decisions have held that the East 
India Company was not a sovereign but merely an agent or delegate 
oi'thc Crown. For instance, in the Stmtaiy vf Suut r. A* 4 ginarA«r 
Sahiba, 7 >176, it was held bj/ Ijonl Kingsdown that the 

property- claimed by the respondmi in die case had been “seized by 
the Britisli Government, acting as a. sorvereign power, through its 
delegate, the East India Company." After the grant of the duivuti, 
the Company acquired a dual chiuacter. It was not only a delegate 
of the Crown of England but was also an authority sulmnlinuie to 
die Moghul Emperor and exercised sovereign powers on his behalf 
In accordance with ihr laws and usagea of the Empire. 

Second Period : Government by the Ea^t Company 

under Parliamentaiy Control, All power and authority which 
the East India Company Siad so Far exercised Ui Indian territories 
was d^ved From the Crown of England, apart from the groni of the 
dmani hy the Moghul Emperor; and it was not uniil 1767 that for 
the first lime the Erilisli Parliaincni liiterfeml in the affairs of the 
Company. A statiiie was enacted in that year which required Uie 
Ckimpany to pay to the Brithh GovernmetU an annual sum, and in 
consideration of thU payment ilic Company was allowed to retain 
its icrritonal po^esaons and revenuta. As llljcrt jwints out, this was 
the first direct recogniuon by the hritkh Parlianiciit of the teiritortal 
acquisiiioiu of the Company. Tiic Intreasing intcrcsi whidi the 
British Parliament began to take in die affairs of the East India 
Cfimpany culminated in the Statute of 1773, generally known as 
the Rcgulaling Act, It is necessary to examine in detail the provision# 
of ihb Statute as it laid the foundatiem of tiic future government of 
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llic Britisti possessions in India- Prior 10 this cnacimcnt each of 
ihc liiroc PreridenciCE ol BengaL Madras ami Sornbay was under a 
Governor or President and Council appoinicd by llit Court of Direc¬ 
tors of die East India Cotiipaity, 'rhe strength of thr Gouttdl varied 
from twelve to sixteen members. AII power was vested in die Presi¬ 
dent and Council jointiy, and all decisions were taken by a majority 
of votes. The Governments of die Prcaidendes were independent 
of cacli other and responsible only to the Court orDircctora in Eng¬ 
land, The Regulating Act introduced for the first time important 
provisions unifying the system of govcmmctit. Section 7 of the Act 
declared that the whole civil and tuilitary govemmcTit of the Prest- 
deney of Bengal shall be vested in tiie Governor-General and Council 
during such time as the Icnitorial acquisitions and revenues remained 
in the possession of the Company. The Governor-General and Council 
were bound by the votes of a majority of those present at their 
meetings, anti in the case of equality of votes the Gavernor-Generai 
had a casting vote. The Act also expressly declared ilie supremacy 
of Bengal over the other Presidendea. Tlic Governor-General and 
Council were granted the power of superintendmee and control 
over the government of die Fresideneies of Madras and Bombay. 
In particular, the President and Council of Madras and Bombay 
were forbidden to make war or treaty without orders of the Gover¬ 
nor-General and Council or the East India Company, They were 
also expressly made subject to the orders of the Governor-General 
and Council. A President and Council olTcnding against thesse 
provisions could be suspended by order of the Governor-General and 
Coundl. The Presidencies were also required to transmit to the 
Govtmor'-Gencral and Council informadon regarding all tcansac- 
dons and matters relating to die government, rtrvenues or interests 
of the Company. 

The Aci also introduced important changes in the administradoD 
of justice in the Presidency of Bengal. It authorized the Crown to 
establish a Supreme Court ofjudicatiirc at Fort William conshting ofa 
Chicrjustlce and three other Judges. The Supreme Court was invest¬ 
ed with civil, crtinitinl, admimUy and coclcsiastical jurisdiedort. The 
territorial extent oriujurisdietioFi covered the town of Calcutta and 
the Ihctory of Fort W'illiam and the oilier factories subanlinate to It. 
The jurbdiitthin of the Court was also declared to extend 10 alt British 
subjects residing in the Kingdoms of Bengal, Bihar and Orbsa, or 
any of them under the protection of the Company. There were, 
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howcrvcr, tivotmportanl limilatian$ oa.tKr juH:wlicUoii thutconferred 
on the Sujrreme Crourt. t n the first place, the Court was not competent 
lo take cognisance of any mdtcimeni or ittfonnaijon against the 
Governor*General or any member of his Council. Secondly, th.c 
Court had no jurisdiction in respect of any niils or actions brought 
against any iniiahitant of India residing in any of the ECingdoms 
oi‘Bengal, BiJiar or Orissa except on a contract where the defendant 
had accepted the jurisdiction of the Court. The Act also established 
the system of juries of British subjects resident in Calcutta in respect 
of all offences of which the Supreme Court had eogiuEance. Under 
Section 18 of the Act appeal lay against the judgement of ilic 
Supreme Court to the K-ing in Coundl in England. 

The Regulating Act also dealt with the problem of legislative 
authority. Under Section 36, the Governor-General and Coimci) 
were empowered lo make and Issue Such rules, ordinances and 
regulations for thegpotl order and civil government of the Company s 
Sctdemcni at rort \\ illiam.and the subordinate factories and places, 
as should Ik* deemed just and rcasonablt, subject to die provision that 
such rules, ordinances and rt^guladons could not be repugnant to 
the laws of England, Section 37 of die Act expressly reserved ihr 
power of die Crown to dkallow such laws and oi^nances. 

Two Parliamentary Committees were appointed in 17Bt to investi¬ 
gate matters relating to the adininiatration of the British posscsaioiu 
in India, and as a result another ,\ct \v-as passed in 1781 defining the 
power of the Supreme Court. This Act expresdy excluded from 
the jurisdiction of die Supreme Court all matters rehuing to the 
revenue regulations of the Govcmor GmeTal and Council. .Scetloti 
17 of the Act also conferred on the Supreme Court juiisdictton in 
respect of all iictiotu and suits against all inhabitants of Calcutta 
“provided that their inherit ante and succession to lands, mua, and 
goods, and all matters of contract and dealing between party and 
party, shall be deicf mined in the case of .Vfohamedans, by the laws 
and usages of Mohamedans, and in the case of Cemus by the laws 
and usages of Genius; and witcre only one of the panics shall be a 
Mohumednn or Geniu by the laws and usages of the defendant.” 
This was the lint statutory recognition of the personal laws of the 
Hindus and Mohammedans, and followed the regulations which had 
been previously enacted by the Bengal Govctnmenl, 

The control thus intertnittoitly rxcticiscd by the Britlsli Parlia¬ 
ment was fitiaJly plaMd on a permanent basis Pitt’s Act of 1784 
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which c^tablkhcct n RoaM of tlx Comniistioncrt utiiirr thedjc^i^na- 
tjon of “the C-Qfnmissiancrs for the of India^^ The Board 

consisicd of ilir Chancellor of the Exchequer, one of the Secretaries 
of State» and four other Privy CguncUlort ajjpomicd by the Crown. 
The Board w^s aiiihorizetl "'to iiipcriniend^ direct co^ntrol all 
actE, operations and concerns whkli in anywise relate to die civil or 
inUitar%' government or revenues of the British territoried possession? 
m the East IndithsJ" The Court of Directors of die Comp 2 Liiy was 
thus brougliL under the complete control of the Board. The powers 
vested in die Board ttiWqueniiy camr to be exercised by dir Senior 
Commissioner who came to be known as the President of tiie Board 
of Control. 

'Ilie Act also inteoduced several changes in the systerti of adnujiis- 
LratiDTt in IndJa^ In the first place, it recoilstituted the Governor- 
General's Council which now consulted of three members induditig 
the Commandcr-m-Chier of the Company's Ibrccs in Ltidia who 
ranked next to the Governor-General* The Council cjf die other two 
Pfcsidcncies was similarly reorgatiized and tnctiidcd the Clomman- 
der-in-CIueTin the Presidencies. Tlic Govcmor-GctueraJ, Governors, 
tkimnianders-in-Cliicf and members of die Council were appointed 
by the Court of Directors but could he removed by the Grown. Tlic 
jxjwcr of the Governor-General and Council over the Presidencies 
of Bombay and Madras was extended to cover all matters **as relate 
to any transaction with the country pow'crs, or to war or pc ace j or 
to the application of the revenues or Ibrces of such Presidencies In 
time of wiir.^*^ The Governor-General and Coimcil were, how eve r^ 
€::xpre? 5 ly made subject to the control of the Court of Directors. Thus, 
dicy could noi^ without the expa^ss auilioriiy of the Court of Directors^ 
declare war, or commence hostilities, or enter into any treaty for 
making tvar^ agaimt any Prince or State cxeepl where hostditlei had 
actually been commenced against the British Govenimrni in India. 

'Direc important changes were subsequently irtttoduced in tliis 
scheme of govemmcin. In the first place, the Charier Act of 1793 
laid dovvn that tlic junior members of the Hoard of Control need not 
be privy Gouncillant, Secondly, the same Act introduced die rule 
that the iwwcr of tlic Govenior-Gcncral to ovcrrklc the majority of 
hi? CouTWil in exceptional c^scs could abo be rxercbed by the 
Governors of Mad™ and Bonibay. Tliirdly, the Act of 1797 auiho- 
rixid tlic grant of a charter for ihc constitiition of a Recorder's 
Court imiead of die Mayor'js Court at hfadraa. and Bombay. 
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The next important step taken in 1833 nhcii anoilicr Charter 
Act was passcrl by iJic British PsrljafnenL 'niis statute introduced 
important changes in the Ckimtitution of tile East India Com- 
pany ss well as in tiie system of govemmimt in India, ft allowed 
the Company to retain its territorial possessions for another period 
of twenty years, hut they'wero to be held by the Company "in trust for 
liis Majesty, his heirs and successors, for the services of the Goicrnment 
of India.” li also completely changed the mercamUc chantcier of 
Company in so far as the Company* was under the statute entirely 
deprived of its commercial functions. It was, however, allowed to 
retain its administnitive and political powers under the system of 
dual government instituted by the previous Acts, The sttpcrinieo- 
dence, direction and control of the civil and military government of 
the British possessions in India were expressly continued to vest in 
die Govemor-General and Coiincit tvbo were hcnci'lbrward to Ite 
known as the Govemor-Ocneral of India in Council, Tl« statute 
al» created a fourth member of the Governor-General’s Council 
whose duty u-as confined entirely to legislative measures and who 
had no power to sit or vole except at meetings for enacting taws 
and regulations. 

The statute also reorganized the tcgislaiivc fiiuciioiia oflhc Gavem- 
ment of India tvhich were now exclusively vested in die Governor- 
Generai in Council, and the Govcrnmeuls of the BresidencUs were 
only authorized to submit tlicir legislative mrasunrs to tlie Covernor- 
Gencral in CouneiL 'flic legislative authority of the Governor- 
General in Council extended to the repeal, amendment or alteration 
of any lat*^ or relations for the time bring in force in the British 
possesions in India. The laws thus cnacied were appltcahlc to all 
persons, whether British, Indian or forrigurrs, and to all Courts of 
Justice, whether established by Royal Cliarttr or otherwise. Tile 
territorial jurisdiction of the Council extended to ail places and 
things witliin and throughotii thir whole of the British territories in 
India, and covered all servants of the Crown ouisidc Qiesc territories 
but within the dommioas of the Brinccsin alliance with the Comptiny. 
The Govcmor-Oencral s Council was also expressly autJiorixed to 
enact articles of war for die government of the Indian Fortes raised 
by the Company. Ttie leg'islalive power of the Govenmr-Gcaeral 
was. liowTvrr, subject to direr importam Umiuuions. fn the firu 
place, it could not rei^al. amend, nr suspend any provbuom of the 
Act of 1833. Secondly, itcouid iiotarfeci any prerogativcofthc Grown, 
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Of ihi: authoritj' of Parliamenl, <ir Uie CoftStJiutbn or righLv of the 
Company, or any pan of ihc unwriUt-u Lnvs or Cotutitution of the 
Unit£<l kingdom dealing with allegiance to the Crown or the sover¬ 
eignty of tlic Crovs-n over Indian lertitories. Tlurdly, the statute ex¬ 
pressly s^cguiiided tin* right of the British Farliament to legislate for 
the CroWs territories in India and to repeal Indian Acta, The lavra 
enacted by the Governor-General under the ^wers given by this 
Act could also be disallowal by tlic Court of Directors, acting under 
ihr authority of the Board of ConuoL 
'fherr svere three other important provisions of the Act. In the 
first place, it provided that “a general system of juthcial esUibUilt- 
mcnis and police” should be inaugurated subject to such lipecial 
airangcmcuu as local drcumstanccs may require. Secondly, it 
prescribed that "such law* as may be applicable in common to 
all classes of Uic inhabiumts of the said territories, due regard being 
had to the rights, feelings, an d peculiar us:tgn of the people, sliotild 
be enacted,’* ’Hiirdly, it required that "all taws and customs having 
the force of law widiin the same territories should lie ascettained 
and ootisoUdated, and, as occaaon may require, amended." fhe 
statute authorised die Governor-General in Council to appoint 

•a Commission to enquire into the jurisdiction, powers, and rules of 
the c^dsting Courts ofjusticc, of existing forms of judicial procedure^ 
and the nature and operation of laws, wbctlicr civil or criminal, 
written or cuslomaty'. Accordingly, the first Indian Law Commis¬ 
sion was appointed by the Govcrnot^Gcojcral, ui which the most 
outstanding member iviis Macaulay^ and the present Indian Codes, 
particularly the Indian Penal Code and the Codes of Civil and 
Criiniita] Procedure, owe their origin to this Commission. Another 
provision of outstanding tmponantc was embodied in Section B7 
of the Act winch, for tlie first time, introduced the principle of cq^i- 
lity and non-discriminatioiu This Section declared that "no native 
of the said territories, nor any natural born subject of His Majesty 
resident therein, shall, by reason only <vf his rcligian, place of birth, 
descent, colour or any of ihcni, he disabled ftona holding any place, 
office, or employment under tine Company." fhe substance of this 
proviKion is now to be found in Article: 15 of the Indian Constilutiou, 
The last step during iliis period was taken in 18D3 when another 
Charier Act was pairaed by the BriiLili Parliament. This Act autbo- 
riaed the Court of Directors and the Board of Control to sanctioo 
the appointment of a Licuicnant-Covcrnor of Bengali ft also 
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empowered ihc Directors of thcCfimpany tocoostitutoonc iicw Pfrsi- 
"^idt the s^mc S}'$tC!m of a Governor and Council as in ilic 
Presidencies of Madras and Bombay or, asanaJicmaiivc, lo aijdioriao 
the appointment of a Ltcuirnant'Govemor. This provuion was 
made use of m 11159 W’hcti a nesv Xaeu tenant-Govcmorsliip Ibr the 
Punjab was constituted. The Act also enlar^red the Govcmor-Cenc- 
ral's Council for legislative purposes by the addition of the Chief 
justice of Bengal and one other Supreme Court Judge and four re* 
pi^tativc members from Bengal, bfadras, Bombay and the North 
\V estem Provmrcj. The scsstoiu of the Legislative Council were also 
opened to the public and their proceedings were oflicially published. 

Third Period: Direct Government by the Crown. The system 
of government laid dosvn by dicsc statutes continued in rortt till 
1858 W'hen, as a result of the Indian Mutiny, the goverument of India 
was transferred to the Crown under the Govfnumcnt of India Act, 
1858. Tlius came to an end the government of the British posscnioiM 
in Indht by the East India Company and began ibc period of direct 
gowmment by die Crown. Tlic Act declared that India was to be 
governed by and in the name of t}tc Crown, acting through a 
Secretary of State, to whom were transferred the powers previously 
vested either in the C^urt of Directors or in the Board of ConuoL 
Hie Act also authorized the appointment of a fifth principal Secretary 
of State for tliis purpose. It also constituted a Cotmdl of fifteen mem- 
bcis to assist the Secretary of State; of these eight weit appointed 
by the Crown and seven elected by the Directors of the Companv, 
file Secretary of State was the President of the Council, but liad 
power to override in casea of difference of opinion, and to issue any 
dispatches without reference to the Council. The Board of Control 
was thus abolished, and the Secretary of State in Covmcil was given 
a quasi-corporatc character for Uie purpose of enabling liim to claim 
the rights and discharge the obligations devolving upon him as succes¬ 
sor to the East India Company. I n consequence of the abolitioa ofihe 
East India Cotnpany, the property of the Company was transferred 
lo the Crown and the expenditure of the revenues of IndU was placed 
under the Secretary of Stare in Council. The Act also tRnnferrcd to 
the service of the Crown all mivaland military forces of the Companv 
altliough they continued to retain their separate local character, with 
the same liability to local service and the same pay ami privileges 
ITie changes introduced by the Govemment of India Act. 1838 vvere 
formally announced in India by a Royal Proclamation, and this was 
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the fim lime tbat a coiutJtutbmil document of tbb character was 
u&rd in India, 

Tills important change in the atlmjiiistnition of the British potsei- 
sioiu in India was supplemented bj- live Indian Coundts Act, 1661, 
which reconstituted tlic Govemor-GeneriU's Executive Council as 
W'clJ ■uiheLcgblatisT Council, The Executive Council was reorganize 
ed to consist of thnee members who had served Jbr ten years in India 
under the Company or tlit Crown, one barmter or advocate of five 
years* standing, and the Contmandcr-in'Chief «is an extraordinury 
member. Legislative authority was vested in the Governor-Gencral's 
Council strengthened by not less tlian six and not more than twelve 
additional members nominated by the Covemor-GcneraJ fora period 
of tsvo years. Of Uirtc odditioual mcmbcfs, not less than half were 
persons not in the dvil or military service of the Crown. Tlu'function 
of ilie Legislative Coundl was, Ijowcver, strictly limited to legisla¬ 
tion, and It was expressly forbidden to transact any business other 
than the consideration and enactment of legislative measures. Nor 
was it permissible to introduce In the Council, without the previous 
sanction of die Govemor*Gcnera!, any measure relating to the public 
revenue or debt, religion, railUaty or naval aifaira, or foreign rela¬ 
tions. Every measure passed by the Council required the assent of the 
Governor-General, subject to the power of the Crown to disallow 
any Act. 

The legislative auiliorily of the Govcmor-Cenertil in Council ex* 
tended to making la^vs and rugulutians or altering any laws and regu¬ 
lations for the time being in force in the British territories in India, 
anti to making lawis and regulations for all persons and for all Courts 
of Justice, and for all places and things within the said territories' 
It also covered the servants of (he GoN-emmcni of India within the 
dominion of Princes ut alliance with the Cmtvn, There was, however, 
an express provtsioR saving the general authority of the British Parlia- 
ment. J t is interesting to note that the Act conferred on the Governor- 
General exceptional power to make, in cases of emergency, ordinances 
without tlic concurrence of his Council which were to remain in force 
for a (wriod of six montfis. The power now vetted in the President of 
the Indian Republic to issue emnigcncy ordinances may be traced 
back to this provision. The Act of 11161 also restored to the Governors 
of Madras and Bombay the pow'rr of Irgislatiott which had hern 
taken away from iTiem under the Charter Act of 1833. The Gover¬ 
nor's Cen ndts of Madras and Bombay W'crc enlatgtdfor the purpose 
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of tcgistatioo by llie jiddiiLoii of Ibf Adwwsic-GtJncral and other 
ni embers nomiriatcd on the same basis as the additional membets of 
1 ^ 1 - Governor-Genera!'« Goimdt. No demarcation was, however, 
Pia ^lr between the extent of the Irgialadvc power of the Govemor- 
GmeraJ’s Council and that of UicGoveruor'sCouncils;but all Acts of 
ihe local legislature rerjulrcd iJic assent of the Governor-General over 
and abos'c the assent of the Governor. ‘ITiey were also subject to the 
right of disallowance vested in the Grown as in the case of the Acts 
of ihe Governor-General’s Council. 

The statute also dealt with the organkation of tcgUlative authorises 
m the new territorial acquisitions, Gnder Scctioa +1^ the GosTmor- 
Gcneral was directed to constitute, by proclamation, a Legislative 
Council for Rengu!. He was also authorised to establish similar Coun- 
cib for the Norili Western Provinces (aftenvardsknown as the United 
Provinces) and for the Punjab, Tlicsc Gotmdb were to oonrist of the 
Lieutenant-Governor and a number of nominated tnembent, and 
were governed by iJie same provisjoiis as the Legislative Conndls 
for Madras and Bombay. The Act also conferred on the Governor- 
General power to establish new Provinces for legislauve purposes and 
to appoint new Lieu tenant-Governors, and to alter the boundaries 
of the existing Provinces. 

In the same year another Act was passed by die BritUh Parlbniriu 
iTorganiring the judicial admintsiralion. This Act empowered the 
Crown to establish, by letters patent. High C^urla of Judicature 
in. Calcutta, Afadras and Bombay, and on their establishment tlic 
charteml Supreme Court and llic Addai Couitit were aboUihed 
and their jurisdiction and powers trarurerred to the new courts. 
Each of die High Courts consisted of n Ciiief Justice and not more 
than fifteen judges of whom not ks titan one-third including the 
Chief Justice, were barristers, and not less than one-third were mem¬ 
bers of the Civil Service, All judges were appointed by die Crown 
.and held oflke during its pleasure, llie High Courts were expressly 
invested with the powers of superintendence and control over all 
courts subject to their jurtsdictian. 

Tlirec changes of considerable importance were subsequently intro¬ 
duced by parliamentary legislation. The Government of India Act. 
1865, conferred on theGovcmor-Geueral'sCouncil the power to Legis- 
hlc in respect of all Brid&h subjects in Indian Staia, whether srr- 
vaiiis of the Crown or tint, as well m the ]miver to define and alter the 
tcrritoruil luniu of dit various Presidencies and other Provintes. In 
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IB63, arioilicr was enaclcd cmpowcritig tW Govcriu>r-Gcnc- 

raj*i Council to make laws for aU Indian utibjccts nf die Cmwn m any 
pari of the ivorlid, whether in India or elstwhrrc. The Indian Coun¬ 
cils Act, 18&2t increased ihe strength of die Legislative Coundk, 
autiiomcd the Governor-Genersd U> tnake r\i\c%, with the approval 
of the Secretary^ of Stale in Council, rcguladrig ilie condidoiis under 
which the members oftlie LegidativeCourieih were lo be nominatcti 
It nisei authorlxcd the Governor-Ceneral in flouncii to make rules 
regarding ihr discussion of the annual Gnoncial staiement as w'dl 
as micrpeliaiions under spt:cified conditioQs and rc$ttlclions. 

Fourth Period: The Begianmg of Representative Legi^- 
lure. The system of governance prescribed by these British statutes 
oondnutd to l>t; opcnitive utiUl IIMB for the Erst tlniej the prin¬ 

ciple of election ^vas introduced under die [odbn Councils Act, 
Thlsstatute marks the brgmniiig ofi he gradual democradzalioii of the 
madiincrj* of governance in I nd i a. In accorcbtncc wi xh i iie reguLitlo m 
issued under iJic authority of dus Act^ *is amended by ilic rcgtilaiium of 
1912, tliei e was an olEdal majority in the Govcmor-Gcnerars t^jun- 
cit^ and a non-officiai majority in all other X^gUtaUve Couiieils. 
The Indian legislative Council consisted of thirty*slx ofSciak and 
diirty-two nonH>tikial)| in the I^^gidaiive Counril of Bengal ilicre 
were lurieteen ofTtcials anxl thirty-two non-olKciahr in Madras tu'enly 
orficials iind twenty-six ncm-oilidals, ami in Bombay 1 eighteenolliciab 
and tw'cniy-cight non^onicmls. There was a similar majority of non- 
officiols in the Legislative Ckiuucilsof Uie United. Provinciss^ Biliar 
and Orissa^ Punjab, Burma and vlssam. Hic non^fhcial members of 
ihe Indian Legidative Council wcrtcTeeicd by die Proviiiciril Legi^tu- 
live Councils and special electoral bodies jiut h a.^ Chandlers of Com¬ 
merce and huidhoblers^ The rulm also provided tor tlie spedol 
repirscntatioii of Mohammedans and Mohamiiirdon landJitsldcrs; 
and this svos indeed ihe beginumg of the communal dwiorates which 
liavc pkiyed such au important role in the political dev'cloprmrni of 
India- In the Provinces^ dir main eiccroral bodies were Municipal 
C:or|K>ratiomi nnrl MunicipaiitieSi rhe Universities, 1 Chambers of 
Ciornmcrce, and Mohammedaius, The rutes^ it would^ therefore, be 
clcaTf provided for in direct dec lion and there was no provkiori for 
direct elecrioo by tbi." people, 

'Hie (lowers nl’dir la^gUlative Councih eaiuhiiiedlnbrih*'$;iimr 
under ilie Acl of IRGl, but iUvir delibi-raJive fitnctions were sfubsc^ 
q^uently enloj^d. The Aei of 1892 had emjjowcrcd the Governor- 
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CtncFiil as well as tin; Goveniors and Lieu ten ant-Gfovetnort of tlic 
Provinces to make rules auihorixing the di^vi^ion of the anima! 
financial statement. The Act of 1909 repealed these pm\i!5ioiis of 
the Act of 1B92 and prescribed the m^ing of rules anthnmmg the 
discussion of ihe annuat financial statement and of any matter of 
general public interest, Tlie rules made under this stannary provlsSoti 
granted to the members of the legislative Council for rhe first time 
the right to propose resolutions in respect of the budgci or any matter 
of general public importance and to diYide the Councib upon litem. 
It havvcvcfj made clear tliat tltc resol utkuis werepiirdy rccotn- 
mcadatory and not binding on the Governors. There were at the 
same time several imponiUii resiriciions on this right. As regards 
the financial stsiietnent, some of ihc items of revenue as well as of 
expendituf'e were expressly excluded from discussion, lliis ivai die 
nrigin of the dktinciion which iias now been embodied in the Indian 
Constitution between votable and non-votable subjects, ite. the 
expenditure charged upon the Consolidated Fund of India and the 
expenditure not so charged. The rules also excluded fiom dlscusiion 
any matter affecting the reiaiicms of His Majesty V Government or of 
the Government of India with any foreign Or Indian State and any 
matter imder adjudication by a court of Uw having jurisdiction in 
any part of the British dominions. 'Flicre was a rurtlier reservation 
that the Governor-General had the right to disalknv any rcsolti^ 
tioti witliout giving any reason otlier than that in Ids opinion it was 
not consistent with the public interest to do so* Ihc same ntithnniy 
was also vested in Lhe Governors and Llcutcnant^Covcmors of the 
Provinces. The Act of 1909 also enlarged the scope of inicrpirllaiions. 
The regulations made under tlie Act of 1092 had granted to the 
nicmbm of ihc legislative Councils die right to ask quesdoiii under 
certain condilions and restrictions. This right w^sriow extended to 
supplementary questioryf for tiie purpose of elucidating any matter 
of fact regarding which a request for information had been made hi 
Uic original question. 

Fifth Period tDyArchie*1 Form of Government- ntcsjrjjicmof 
government envisaged in tile Act of 1509 continued to be in fon-c iiU 
the ParliamtJitary Statute of 1515 which began a new period in the 
history of the constitutional dnclopment of Brituh India. Several 
hir^rcaching changes were introduced by and iitulcr the prm'uions 
of the statute. In the first place, a clear dLstinction was now nwdr 
between provincial and central powers, although both the executive 
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And tJit' kgidiitivr Audtorily of tiw Ftovincnt remained svibjcct io 
rh& conrrot of ihc Central Go\ ctTtniirtiL ITiti?, alth^ngb the Pfxi\ inccs 
novv had clearly defined powers* ihey could be overriden under the 
aitth-ority of die Governor-GeneraL Secondly, svitklo die powers 
conferred on ihe PnovineeSp ilirrc was a dear-cut dividon betirreu 
Tciierve KiibJecU and irrmsfi'mrd .siihjectSK 'Fhe restcrvr subjects 
Inclutltd all those matters in respect of whitii tbe Governor hiid 
dLscrcLLonary authortiy. They were no*, therefore^ subject to die 
control of the Provinctal LegiilaiurCp As regards traiisferredsubjects, 
elected memb4[!r5 of the Legislative Council were appointed mcmbci^ 
of the Govemor's Executive Cnoundl and were placed in charge of 
these suhJccT^, and were, therefore, under the control of the Icgisla*- 
lure* The syslein thus intoxlMccd in the Provinces know'n a.t 
dyarchy because of die division of the power and authority of the 
Governor into two sc panne classes, one being entirely at the discre- 
lion of the Governor and the odier object lo the coutroi of the legisla¬ 
ture, Tlie report of the Simou Commission thu^ describes this new 
system of govcrnuicni: **Tlie dicory of die reformed constitution is 
that ministers without being answerable for reserve departments or 
for policy with the resen-cd side arc jointly responsible to the eleeied 
legislature in respect of the traxisfent.'d half of the Govenurient. But 
It scemfi to us dmt It has proved impossible to translate this theory 
into practice. The inteution of dyarchy was to eatabUsh within a 
definite range respomjbility to an elected legislature^ In the light 
of experience* tt may be doubted whether the object iiimcd at could 
be attained as tong as both halves of Govcmmeiu have to present 
themselves bcFurc the same legislature- Tlic practical atfiiciiky m 
the way of achieving iJie objective of dyarchy and obtaimug a clear 
dcinarcaiiou of reapomibUity arises not sti much in the inner coun-sek 
of Governtrirnl as in the ejes of the legLilaturct the ekcioraie aud the 
people,*^ 'iTie system of dyarchy, in spite of all it$ wcaJaiesacs, was 
however, the fii^tstep towards iheestablishmem orrc&pomiblegovcrii- 
meni in the Prooduecs aad w as also in accordance w ith the objective 
lel forth in (he famous declarutiou made by tlie firittdi Govemment 
in 1917. TJii^ defined the yjolky of His Majesty's Govemmcuit in 
the folJotving terms* ^‘^Thr policy of His Majesty's Gcwermiient 
with w-hieh the Government of India arc in complete accord, 
is til at of increasing a^soeiadon of Indians in every' branch of 
tlic admiulatration and die gradual developmcui of self-govern¬ 
ing instituiions w-iih u view' to the progeessive rcali^utiou of 
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mponsfbtc government in India as aft intfgrat part of llic Rriihh 
Empire.** 

Sixth Period : The Birth ofKeBponsibte Goveraiii«nt> We 
liave already scett that ihc Heg-ulating Aa of 1773 bid the 6iunda- 
tion of an rlaboruir system of admimsiraijon of thr firitisli passessions 
in India. The Oliartrr .-Vet tif 18.33 further elaborated the madimery 
of udmloUt ration and rstablishcd a unified s>-.ticin of govern meut m 
British India. Ilie Covernment of India Aei, IB58, terminaled the 
administration of the East India Cnnipany and traftsferred it to 
the Crown. *rite Indian Councils Act of 1831 tnimdticed for the 
first time the system of represcfttative insiitutiou^ and this was fur¬ 
ther extended by the Act of 1909, The iieiti important development 
svas initiated by the -Act of 1910 wliichLald the roundationof respott- 
siblc government Tlieauthors of the Montagu c-Chelrmford Re port 
had thus described thcit view of the fuiurr constitution of India; 
“Our conerption of thl^ rventual future of India is a sisterhosd of 
States srir-goveming iu all matters of purely local or provincial 
interest.Over these congeries of States would preside a 
Central Covcrnmctit mcicadngly rqtrescnlallve of and respantible 
to die people of all of them; dealing with matters bath internal and 
external of common interrst to the whole of India; acting .is arbitrator 
in inter-Siatc relations and representing the interests of all India 
on equal terms wldi the self-governing units of British IfidEa.'*Th1t 
concept of the constitutional organl?;ation of India given a practi¬ 
cal shape and form in liic Government of India .Act, 1935. which 
terminated the period of dyardiy and begiin the period of mpomibic 
gos'cnimriit in (hr Provinces. 

'ITjc fini object Of the statute was to establbh an AU-India !'ed(:ra- 
tioii t:pn».sting of the Governor's Provinces and die Indian States 
which ticeeded to the i'ctlcratlon. ft was for ilte first time that the 
Indian States, wliicli were not subject to the isovereigiuy of the Bri- 
ikh PaLrifoiiirnt, were lo Ih* brought into a eomtiimional otganiia- 
lion having auihority throughout the territories of the Provinces ami 
the acceding Slates. Secondly, for the purpose of csmblUhing the 
All-Indiit Federation, the statute spiit up the unitary State of British 
India into several autonomous Provincet, independent within ttieir 

own sphere and fire e of central control, deriving their audio rtty direct¬ 
ly from the Crown. iTii* was indeed a radical departure from the 
conslkiitiojial scheme under the .Act of 1019, Thirdly, the statute 
nbo estahiishetl a Federal Court having authority throughout the 
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FcdtratksTi and crxccrcbing !ipist!l»tc jiiri^diction over all High 
Courts in Bfitiih India. 

IIjc provisions of the siatutc rf lading id iJjc Pro vincas came into 
operation on Uie 1st of April, IM7^ and the Provinci^s became auto>^ 
nomons and mdeiiKrndent widiio i hc sphere assigned to diem. Eadt 
of dir Ckivomor'i Provinces posseted an Executive and a Legida- 
tiircinviTsted with exclusm: authority in a clearly demarcated sphere j 
and withm iliat sphere the Executive Govcmtncni was responsible 
to titc Lt^idaturc, subject to Uve specified discrctionjiry powers of t!ic 
Gowmor. 

I1ic Government of Inilia Aci, !535, had cstprcssly Uld down that 
the Federation of India, aa embodied in the Act, could not come into 
cxisfcace unless the Indian States entided to choose not less lIulh 
R fly-two Ttiembens of ihc Council of State had executed the Instni- 
mem of Accession and unless the aggregate populadon of the federa¬ 
ting States amounted to not Ira than one-half of the total populntioti 
of the States. 'Fhe negotiations between the Government of India 
and the Indian States in regard to their acce^mn were broken off 
by the Covemmens of India soon after the commencement of tlic 
second World War. Thb wa^ indeed unfortujiaLe as the absence of 
responsible and representative government at the Centre ultimately 
(cd to the partition of India and ihe tragk events ^^hich followed it 
An eminent statesman has thus commented on the situation i ^'For 
Intlia os a whole the failure of Federation was a dbaatcr. So bitter 
Indeed was the antagonism prevailling between the two main coiumu- 
tiidrs that it bound to be a matter of the utnto^t ddicacy lo 
tlcvise any constitution acceptable to bodi. Tlie Hindus must natu¬ 
rally Favour nile by simpEe majorities, since they luad the numerical 
advantage, But this must be Fhtoi for the Muslims, since majority 
rule Vk'ould spell for thn MusUniif pcrmaiienr cxcUision from poweri 
and lend them to demand 101 lu- special francluEe and other arrange¬ 
ments to protec t Atiislim intemts. These in tu tn wen^ bound to a rouse 
the strenuous rcsUtancc of Hindujf, and so the dead loch of claims 
would stand, menacing and irrecoiicibbie. At any momcoL the 
combustible materia! might burst into flamrs. Irnmediatrly the 
comnitinul mue dominated e-vtiything. Riots and killings left their 
ugly trail of auger anti detemitnaiicpu to have rc^'engc- Thus alt the 
time this e^-il thing was bedevil Mug the lelaiiom between the iwo 
great com muni tics and paralysing the hopf^s of peaceful and harmon¬ 
ious progre?!,'!. 'fo siicEi an impas^sc the Prirurcs might conceivably 
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liavc applied a b^danciag etemcnl, tvLich under a carefully devised 
ithetne could have averted the division of die country, for partUiou 
was almost certainly the only alternative should the Icderal 
scheme come to nodiing.’*' The Ciilurc of die federal icheme may 
be aiuibuied to two caiiSB. lu the firsi plairc, the policy of the 
Govemmeiu of India in respect of the accession of the States to the 
Indian Fcderalton was inelasdc and indexible. Ifa certain amount 
nf compTcheiuion of the reality of die situation had been shown by 
them, there is no doubt diat it might have been possible toxecure the 
accession of the majority of tlie States, f'urthcr, in regard to certaio 
spec!Bed matter, the Government tif India went so far as to db- 
TTgard the understandings which had already been reached ai the 
Round Tabic Conferences. Secondly, the failure of the negotiations 
w'as also due to the growing opposition to the federal scheme amongst 
lilt Indian Princes ted by the Ruiert of Hyderabad, Bikaner and 
Nawanagar. TJie federal |in>vUiaus of the Act, tiiercforc, rctnxined 
in abeyance, Tlic Act had, however, provided for a irandtional 
period between the establishment of provincial autonomy and the 
comiiiciicrmcnt of the Federation. Under these provisions the 
Central Lcgblaturc, as tstabllslicd imdcr the A':t of 1919, con¬ 
i'nued to function as the federal f.cgblature for British India; but 
die executive government at die Centre continued to be the same as 
Under the Act of 1919. Tlrere was, therefore, no represent ad vc and 
responsihlc government at the Centre. The only change In 

the sy'stcm of Indian govcmnietil was, therrfoiie, the setting up of 
provincial autonomy under whidi the provincial governments 
became responsible governments tvirhini the sphere aivigned to them 
by llir Government of India Act, 1935. It should, hotvwcr, be noted 
that during litis period the Federal Court, die Federal Pub!icSers’lee 
Clomtnixsion and the Federal Railway Authority began lo function 
under the Act, although the Federation, asemlKxltrd in the Act, was 
not csiablkhrd. It is, Lfirreforc, obvious that Bridsli India was na 
longer a unitary State as under the Act of J919, but had already 
split up into aiitonomom utiiis whidi runctioiied svithm the spher^ 
allotted to them, independently and without being subjccl to the 
control of the Central Cos'cmmcnl, 

The Indian Independence Act, 1947. This stale of affairs 
continued till the enactEOCQt by the British Farliamciit of the Indian 
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Intlrpcndcni'c Act, 1947, v^hicii lias had far-reaching and radical 
cfTects on the politkal and const imtiOTia] dcvrloptncnt of India as a 
whole. In the fint place, the Act established iwo separate and 
independent Domioiom in the territories of British India. Secondly, 
the Act terminatnl British aytlwrity in India. Srctiott 7 of the Act 
eappessly stated that HU hlajesty’s Govtntmeol in the United King¬ 
dom shall Jiavc no responsibility as respects the government of any 
of the territories which were included tn British India. It also made 
clear tltat after the I4ili August, Ift+T, IIU Majesty’s Gavcniment 
in the United Kingdom shall not have any form of control ov'Cj the 
afToirs of the Dominions of India and Fakistan or of any Province 
or part thereof, ITiirdly, the Act authtnrizedthe two newDomihioits 
to set up any kind of constiiurion that they desired mclnditig the 
right to secede from the Common wealth. It also granted to the legis- 
taturcs of the two Domimonj full power to make law; including 
laws having eslra-territorial operation. The Act aho provided that 
no statute of the British Parliament shall extead to citlier of the 
Dominions unless it is cstlendcd thereto by a law of die Dominion 
Legislature. Fourthly, ihc Independcuce Statute terminated by a 
unilateral declamtiou the treaties, cngagcmmti and tiutads which 
had so 1‘ar governed the relations between the Crown and the Indian 
States. In other ivurds, t he paramounlcy so far ciaifticd by the C’rown 
by virtue of treaty, grant or otherwise came to an end, and, on its 
termination, tlie rights escndscd by the Crown in regard to the 
States were not transferred to the Govemments of die two new Domi¬ 
nions but reverted to the States. 

Political Development of fJie Princely State*. As wc have 
already seen, the Republic of India comprises the territories which 
formerly constituted the British Dominions in India as well as the 
leTTitorica of the Princely States which were outside the jurisdiction 
of the British Grown and the BritLth Farliamenl. We have so far 
examined tlir constitutional dcvclopiwcni of the territories known as 
British India. It now irmaim to trace very briefly the pal ideal 
cvoluuon of the Frineciy States. Historically speaking, the States 
fell Into seven diflferent classes at the time of the ccmunenccmcnt of 
Uudr rdiitions with lltc East India Gompany. In the first place, there 
were States which were sovereign and independent Jf Jtin and de 
ftuu owing no allegiance to the Moghul Emperor. Such, for instance, 
tverc the States of Gwalior and Indore. As regards Hy^dcrahad, ti is 
clear that the State originally enjoynl » siatas and position superior 
s 
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lo ^ai of tKe East India Gonapany. Secondly, there were Stales 
which were dependent dt jait but wiireign defatto, as, for example, 
1 C States of Tonk and Jaoia whlcli owed nominal allegiance to die 
Ruler of Indore. 'Ilic iJiird class induded the States which liadloit 
Ihetr independence and wpamte cjtjstencc for a period but were 
TOiored to their fornier status and rights by the British Government, 
Fourthly, there were States wlucli owed Ihcir separate and individual 
existence to the British Government. These were ercaied cither out 
of British territory or by dismemberment of other States. The fifth 
class included till States which paid tribute to other Stales. Apart 
from the payiiicnr of tribute, they enjoyed full and complete 
sovereignty, whether internal or cxtemaL The next group consisted 
of States which woe subonlinatc de >re and de fictc to other States. 

das* also included States which tvere directly under die autho<^ 
riiy of the Moghul Emperor. Finally, there Mfcrc States whidi sub* 
scquently came to be Jtnowjj as mediatiaed and guaranteed States on 
wh^ behalf the East India Company' inter^'ened so lu to secure 
their separate existence, Tjus detailed clawificaifon of States clearly 
shows that It ts nor correct to assume that all States were undw dte 
surerainty of die Mogliul Emperor at the time of die British advent 
m India. On the contrary, many of the State* had no iwHtical rda* 
tions wtth the Court of Delhi and had established their independence 
in defiance of the authority of the .Vfoghul Emperor.* 
m finit period in the history of the relation! between the States 
™ 1 I Company was one during which the States dealt 

with the Company on a fooling of equality. It should be remembered 
ID thU connexion that from 1765 the East India Compatiy was an 
agent of the MoghuJ Emperor and its posiUon was noi, therefore 
supenor m that of dm States which accepted the sumamtyof the 
Moghul Emperor, On the oiJier hand, as have already seen 
ihm were matiy Stales which did mi accept ihe 3aprcinaey\jf die 
Court of Delhi. In fact, in it* dealings with the Rulers of Hyderabad 
the Company on many occasions behaved as if it were occupying art 
inferior porition. The second period was mar iced hy the deiinitesunre* 
macy oi the East India Company acting on behalf of the British 
Crown. Many of die ircatica which svere concluded duriim this 
period were, therefore, treaties of subordinate alliance andco^pcm* 
tiom A sinking instance is furnished by the treaUcs wliich were 
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concluded dming ihc fint decade ot (he nineteenth ccnhiiy with the 
Rutcfis of ihc Slates of R^puiana, T!ie third period began after the 
Cro^™ had taken over die government of the British possesions in 
India. In the Royal Proclamaibn issued at that time tt was anttounced 
that ihe treaties concluded with the States by the East India Company 
^fenr binding ou the Crowii and as such would be comidcred as 
inviolate and inviolable. It was during this period tliat the ascen¬ 
dency of the Crow^n was dearly and tuunistakably established through¬ 
out India and the doctrine of panunounecy of the Cmwn was evolved 
to juslHy dte action of the agents of the Crown in derogation of the 
treaties concluded widi the States, The rights which were ^ecidcaily 
claimed on bclialf of the Crown related to intervention in the affatrt 
of the States in the event of gross cnimile and maladministration and 
the consequential powers which the Crown and its agents could 
exercise within the temtories of the States, although they continued 
to remain putdde the legislative authority of the British ParHorrient- 
This continued to be the position of the States till the Indian 
Independence Act of 1947 which Lertninated the authoriLy of 
the Crown exerdsabk in the territories of the Statci and expressly 
provided that the powm hitherto exercised by the Crown would 
revert to the States- But before the provision.^ of the statute 
hecacne operative^ the Indian States executed Instruments of Acces¬ 
sion under which they transfeired all powers of governance to the 
new Dominion of India in respect of specified matters and subject to 
the term* and conditiom laid down in the Instrument. Thui^ for 
the first titne^ the Indian Stales became an integraj part of the con- 
stituiicnaJ machinery establidicd for the new Dominion of India 
under an amended version of the Government of India Act, I §35. 
This, however, was a iransiLory stage. Many of ihe States were soaa 
afterwards persuaded to execute additional agreements mei^ing Useir 
terriiorio In the ndgKbouring Provinces of the Indian Dominion. 
Thb, then, was the porition of the States when in 1930 t!ic Indian 
Ckuistitution, framed by the Constituent A^mbly, came Into 
operation. 


CHAPTER III 

* NATURE OF THE INDIAN POLITY 

The Prople vtd tbe Coosdtittioii. Tlic constitutiiin of a State is 
not a bed of Procostes which demands paji'chic or physical actjmitneni 
oflhe pcoplr. On the contraiy, it is the coiMlitution whidi must be 
moulded by the genius of the wit; it is the coiwritmion which must 
reflect the rfAw of the [Koplc. It is sometimes ai^ed but may be 
warded as an exploded myth that a particular type oTMtAstituiion 
w mlnnsaratty sound and must, therefore, be accepted by every 
civilized Slate. We may consider democracy to be the ideal form of 
pvemrnrtil, but this docs not ntcrwarily mean diat a nation which 
has no aptitude for the smooth and inixcssful working of a dciiio^ 
era tic comtitutlon should and must adopt a detnoeratic pattern of 
orgaiiizaiion. The democratic character ofa constitution »onethint 
its practical value is a totaUy different matter. As Orlando the 
Italian jurwt, has rightly pointed out, "aicre can he no optimum 
form of govcnimenl^ a fomi of government which is good for a parti* 
cuJar people at a particular stage of civdizatlmi Ls not necessarily 
good for another p^ple at a different stagrofdvilisation.*'' Apart!- 
cular form of constitution which is successful in one State may prove 
to be a total failure in a different political cUmatc. A typical m,isl 
tration oi this is furoiilicd by the Constitutions of the Latin American 
States, Freed from the yoke of the Spanish and Portuguese Einpires 
tnmt of these Siaiw adopted the constitutional patirru which had 
proved sudi a great success in the United States of .\mcrica, Jn the 
actual wojidg of these Constitutions, Jiowewr, ihcrrauirs have been 
totally differont. To most cases the presidential regime embodied 
m Uie^nsmuuon has to a monocratic dietatorship owing to 
hr suhseivience of the Icgvslaturc. Successions of 
Juttons and undiluted autocracy have been thrir normal pclS 
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n’cnts ]u5i as general elections are in oLher democraiic counuies, Tlic 
woridng of the Aincrican Conititiition has also ctcarl/ shown that 
there must be eJo^ and LniLmate relation between tlie i!Divstitutios 
and ihr lcm}>eramctit and tradition of the peoj>1e. As Bryce has 
pertinently rcmarkcdi nearly every provision of the American Con¬ 
stitution that has tvorked well is one borrowed from or suggested by 
the ConsUtution of some of the American States; and nearly every 
provision that has tvorked badly ii one which the Convention, for 
want of a preceden t, was obliged to devise for ii$etr>‘ 

The Indian Constitution mn$t» therefore, be examined in the light 
of this historical inith. It will be noticed tliat its malii framework is 
modelled on the pattern of die Government of India Act, 1933, This 
was no doubt natural and ixicvitabk, since a complete hiatus betweeu 
the past and the present would lutve been politically unwiK and 
inexpedient^ Thus, we fitid that more than unr hundred Articles of 
the Constitution arc substantial or verbatim reproductions of the 
provisio ns of the Govern me n t of I ndia Ac t, 193 3 . Tlicse AritcScs cover 
a wide range of imporunt subjects melt as the mtcmal organisation 
and procedure of the Cnion and State Eaigtslatures, the legislative 
powers of the Presideiit of the Republic and the Govemon of the 
States, the Union and State Judiciary, and the administrative rela¬ 
tions between the Union and the States, Moreover, some of the basic 
principles of the provisions of the Constitution dealing with the 
disiribijtionof IcgisLit ivc powers, and finance and projuniy are borrow¬ 
ed frotn the Government of India Act, 1933. It wouUl, therefore, be 
evident that the Indian Constitution is not entirely an innovutioii 
but has iis roots deep in the past. 

On the other hand, tlicrc Is nothing in the Coitstitution which can 
be taken as a typical product of the Indian mind. For instance, one 
would have expected that at least the provisions relating to the States 
would prescribe that the system of panchajati would be part and 
parcel of the constitutional machinery. It would have been more in 
harmony with the tempcrameni and tradition of the people of India 
if the Constitutent Assembly had des'Lsed a kind of sovietisadon of the 
entire machinery of governaEice founded upon the system of village 
republics which had for centuries been theniainipring of the political 
life of India. But all that the Constiluiion has done is to lay down 
a ‘'‘directive” that "the State shall lakr siep-i to organize village 
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pantht^iUi and endow them with Kuch powers and authority as may 
be necissary to enable them to function as units of self-government,’' 
It is, therefore, obvious that in several particulars the Constitution 
lacks the spirit of reality, and here lurks the daogrr of dUtttptive 
forces, because it must be admitted that an apparatus of government 
divorced from the realtties of the environment might not prove to 
be a stable and Lasting solution of the political probleins. However* 
despite this deficiency the Indian Constitution has already achieved 
a fair measure of success, and this may be attributed to two import¬ 
ant (kciora. In the first place, in consequence of the mass movement 
under Xfahatma Gandhi's leadership, the people of India have be¬ 
come conscious of their political power and. as the recent elections 
have diown, are ready to make use of their political rights in their 
own interests. Secondly, more than a hundred years of British rule 
have inculcated in the minds of the inUUigmm a feeling of nadonal 
pride and independence. 

The success of the Indian Constirution may be contrasted widi the 
tnial failure of the monarchical Constitution of Egypt which was 
based on the Constitution of Belgium. From a theoretical point of 
view, the Egyptian Const! ludon was the embodiment of parlinmcnt- 
ary dcmocTacy, but in actual practice it was marred by the excessive 
power and authority of the King. The failure of the EsyptUn 
Constitution svas primarily due to tlic total absence of popular 
T^emtnl and the vesting of political power in a small class of 
rich merchants and landowners who were subscrvinit to rov'al 
authority* 

Equally deplorable has been the recent subversion of the ConsU- 
ttuinn in Pakistan. The question naturally arises; why lias democra¬ 
cy failed in Pakistan but achieved a fair measure of success ill India 
when the historical anteewicnts and the jodo-pojiikal condilions of 
the two countries are almost identical. The reasons are not far toseck. 
In iJie first place, Pakistan has in recent years sufTcred from a total 
lack of sound and w-ise political leatlcrship capable of cntistlng the 
support of the majority of the people. The premature demise of the 
first Head of Slate and the tragic assassination of the first Prime Mini¬ 
ster had left a vacu^ in the political arena which could no I be filled 
by a leader of political wisdom and integrity. Secondly, after the 
deatli ofthc first Prime Minister, there was no disciplined and organ¬ 
ised poll deal party; and the existence of strong political parlies ban 
indispensable condition for the successful working of parliamenury 
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democracy.’ Thirdlyt n must be pointed out that the fauitdid not lie 
with the ekctoraie as no general elections were held and no opijor- 
tutiity ^eas thus given to the people of Patistan bo elect a stable 
government. Fouttltly, ti»c President of the Republic in the last resort 
adopted tfte extraordinary' procedure of in voicing the aid of die armed 
forces instead of following the noitntil course tinder the Constitution 
of appeatiog to the electorate. Indian on the other hand, has been 
escccpttotially fortunate iti her leadership and the success of her Con¬ 
stitution has l>fxn due in no small measure to the political sagacity 
and integrity of her fiist Prime Minister. India has also bad the 
essential retpnrcmcnts of parliamentary democracy i a well-organiaed 
and wcll-diaciptincd party and a strong opposition. As long .'vs these 
conditions continue to exist, it may safely be hazarded that there will 
be no danger to parliamentary democracy in India. 

Synthetic Democrncy of the Indian Constitution. Tlie pre¬ 
amble to the Constitution describes India as sovereign demo¬ 
cratic Republic”, This description predicates three different concepts. 
In the first place, it postulates that India is a sovereign and indepen- 
deni Stale, Tliis suttement merely confirms the provisions of the 
Indian Independence Act. IS-lJ, which was passed by the British 
Parliament before the partition of India into two Dorniniom. Section 
I of the Act declared that ‘"as from the fifteenth day of August, 1947, 
two independent Dominions shall be set up in India, to he known 
respectively as India and Pakistan.'" Section 7 further provided ifiat 
"aa from the appointed day llis Majesty's Government have no res- 
jtonsibility as respects the government of any of tlie icnitorics which, 
immediately before that date, were included in British India," ' The 
,\ci also conferred on the Legislature of each of tlie new Dominions 
full power to make laws for that Dominion, inchiding laws having 
extro-territorial operation- Tliese provisions of the British Statute 
make it quite clear that India became an Independent D jcainioii on 
the fifteenth of August, 1947. But the Constitution Itas gone sdll 
further. The Indian Independence Art had cominited the constitu¬ 
tional relationship between tht Crown of England and the Dominion 
of Itidin by providing that the Govcmor-Ceneral of India shall be 
appointed by thr Crown and shall represent His Majesty for the 
purposes of the government of the Dominion. This consiitutional 
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rc!atiomhip has dLsappcared under the Indian Constitution, and 
India lias become completely intlcpcndent and sovereign. 

llie second concept is that India is a democratic State. As ves have 
altrady scon, two fundamental principles lluw from the concept of 
democracy. rHc first is that India is governed by he? people, i.e, by 
the rcpresentadvfs of the p^ple elected on a universal rranchise. 
This principle is the IbundatioR of the system of governance incor-^' 
poraied in the Consdttition. Secondly, democracy implies the preser¬ 
vation and maintenance of individual rights. A complete and elabo¬ 
rate catalogue of individual rights has, iherclbre, b:eii embodied 
m the Constitution, and pnwbtoiis have also been made for their 
adequate pmtection by means of eonsiitotionai remedies. Tlic full 
nteasure. of recognition wUtdi has been accorded to these two princi¬ 
ples in the Imlian Constitution is the hall-mark of its democratic 
char<icter, but modern democracici. as ive have disciissctl in Chapter 
I, arc of three d stinci anddilTcrcm types. There h, in the first pla^c 
the system of presidential rrgime, the pmtoiypi: of which is furnished 
by the Lnited States of America. The csseniiol characteristic of Uiis 
type of dem^racy is that the Head of State* who is elected by the 
people and in whom the entire executive auUiority of the State is 
verted, is not responsible to die Icgtslaiure. Secondiv, there is the 
dirertotid form of government which is to be found m the Swiss 
Confederation. Tlic main feature of this form of democraev is a 
collegiate executive elected by the legislature for a fised period but 
not raponsible to the legislature. The third type ofdcmocracy Is the 
ptlcmof res^Hsiblr government, the classical example of which U to 
Ijt found in the L nited Kingdom. The csscDtiaJ dement of this form 
of democracy is that the executive it responsible to the legislature. 

An CMminaiionoftlic pro visions of the Indian Constitution clearly 
shcrtvt that Uic pattern of political oigankation cmliodicd in it does 
not come under any one of these categories of democracy; on the 
contrary', ii appears to be a hybrid product, a curious miximr of the 
essen^l dements of the system of rcspomiblc government and of the 
prosidcnti^ regime. Ihc Constitution expressly provides that the 
Council of Ministers of the Union as wdl as of the States shall be 
collcctivdy respomihle i« the legislature. It is, however.somewhat 
cunous that contrary to all constitutional precepts and practice there 
tt no prottsion for the individual rcsponsihility r>rtniimirrs On the 
otlirr hand, ihe Constitution also provides ihai then- .shall lx. t Pr«; 
demof India decicd by the menibcft of an electoral college consistiug 
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of ilic cleclccl members of tiu* Uirioii Farbarncjit and titc elected 
memlwrs of thr Legislative A^^mblies of the Stales. The cs^cuth-c 
pow'cr of ihr Republir is vested in the President and is to be e?tcrcised 
by him dthcr directJy or through officers subordinate to him in 
accordance with the Constitution, tt Is also made ele^ tliat Uie pri- 
marj' function of ilic Couridl of Xfiuisters U “to aid and acJvise die 
rmideni’' in the discharge ofhb rrspon^ibilittes- 'ITiefe ii a further 
provision dial the minislers are appnmtcd by the President, and hold 
office during his pleasure- Extensive possxrs have a!$o been conferred 
on the President in the event of an emergency. The most striking 
feature of all Lhese provisions is that they do not contain any limit* 
alion on the cxercist of the constiiutloitat powers by the Presideni." 
L'nder liie IrbU CoRslitiirion^ the powers confcmtl on the President 
of Eire are much more Itmilcd; nevertheless, there is a specific pm%i- 
ftlon that “tJic pow^ers and fuiictioiis conferred on iJic Press deal by 
this consUtiition shall be exerebabk and perCbrniabJe by him only 
on the advice of the Government^ where it b provided by this 
constitution that be shall act in hb absolute discrciion/" The Indian 
tiomtitution docs noi^ how-ever* impoisv iiny such restriction on the 
authority of the President. On the other !iaiid| the Coasdiuiion ex¬ 
pressly provides lhai all cieecutive action sfioJl be ejspres^d to be 
taken In the niime of the President but does not hiy down that every 
such act niu'it be auihtnticaccd by the signature of a rc^pou'iibjc 
minister, as is the invariable practice in all sptetm of parliamentary 
dcinoct^icy. On the conrrar>% clause (2] of Ariiclc 77 leaves the 
matter entirely m the hands of die PncsidenL It would, tticreforci 
upjjeiiT thut^ according lo ilic text of the Comtitulion, die President 
of India ha^ the audiority of a rfsmrccitxl Viceroy^ Thri kind of 
synihctic democracy is pnicticuHy wiihoui parnllct in the comulu* 
tional histor)' of die world. 'Fbc only proiot^pc tvas to be found in 
the Weimar CorLstitutiou of Germany. The l^onsdludon of the 
Second Republic of Spain alao fumidled a Gimilar patiern. 

It may be pointed oul iJtat ihrse provisions relating to Lbc powers 
of the Presidcni art' largely borrow'^ from die ConsiitudonG or the 
British Dominions. There is, hem-ever, a fundaniienta) point of difTer- 
erice between these tkjnslituiions anti du* Constitution of the Indian 
Republic. L'lider the coH&diuuona! system of the British Coininoii- 
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the piovuiom of a ivrtttCA coiutiiution are stiblect to the 
restricdonis and mcrvntions imposed by constitutional usages and 
conventions. For instance, a Bill enacted by the Parliament of Aus- 
troliaissubject todieasscntnTUic Crown but in actual practice, as 
a result of cotutiturional conventions, the Crown has no power to 
withhold assent. But tliis cuimoi be the position in India since no 
constitutional usages have yet been cstablisked. U would according* 
1y tic evident that in interprediig die provisions of the Constitution 
in respect of the powers of the president, the text of ihc Constitution 
must be construed by itself without importing any extraneous the ory 
or principle. 

It may, however, be argued on the analogy of the Swedtdi Con¬ 
stitution that these express powers of die President may be modified 
by constitutional practice. Article 4 of the Rtgfiingifana of Sweden 
laid down that *'tfae King alone shall govern the kingdom in the 
manner prescribed by the present Constitution; he shall, however, 
in the cases specified, take the advice and counsel of the Council of 
State, to which the King shall summon and appoint capable, ex¬ 
perienced and honest men of good reputation...Rut the advice 
tendered to the King by the Council of Stale was not binding on 
him. In spite of these clear and empliatic provisions of the Consti¬ 
tution, the system of responsible government has gradually Iwctl 
introduced since tiie first World War, and today, as a resutt of con¬ 
stitutional practice, the text of the Constltudon h^ been entirely 
modified- It may, therelbrc, be rca.sanab]y contended that a ttmilar 
practice might grow up in India and thus modify the actual text 
of the Constitution. 

Pseudo-HepnbUcanism of the Constitution, The preamble to 
the Constitution also describes India as a Republic. Tlie term docs 
not, however, possess any definite connoiatioh. In the United States 
of America the term lias been construed to mean .s government *"in 
which the powers of sovereignty nrc vested in the people and are 
cxcrdscd by the people through representatives chosen by them, to 
whom those powers are specially delegated.'' It has also been judi¬ 
cially laid down that “in a republic all the citizens, as such, are equal, 
anti no one can rightfully exercise aulJiority over another but b>’ virtue 
of power coostitulionaliy given by the whole community.”* This 
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dcfinititirn dow not, however, carry m very far as it means that a re¬ 
publican form of government is nothing more or nothing Ics^ than a 
democratic govcinmcnt* iXor is this dciloilion histortcaliy true, for 
the term “republic" liad its origin in opposition to hereditary mDnar- 
ch>% and sometimea a republican form of goveriuncitt was on oligar- 
chy or an arislocrac>', osj for instance, in the Italian Republics of 
the Middle Ages, tn tnodem titnes the term has been used to indicate 
an ultra-radical form of democracy in which the sovereignty of the 
people is given due weight and recognition. In the Indian Coniutu- 
tion, however, there Is nothing which is strikingly republican in 
chamcicr. It is the usual practice to provide in a republican con¬ 
stitution the wcll-know'n rormuht that “sovereignty emanates from 
die peopleos. for instance, Ui the Republican Constitutton of 
Turkey and ibe Federal Constilution of Ai^cntina- There b, how¬ 
ever, no such provision in the Indian Comtitution, although the 
Objective Resolution passed by the Constituent Assembly did con¬ 
tain the formula, Further, the consutuiion of a suiedy republican 
clmractcr generally provides that the Head of State shall be elected 
by direct, universal suIFrage. I'hus, Ardde SI of the Constitution of 
Braail specifically states that “the President and the Vtce-President 
of the Republic shall be elected by the direct suffrage of die nation 
and by absolute majority of votes.'* A similar provision is to be found 
in the Mexican Constitution of iSU. The same provision appears 
in most of the repuhUcan comtiiitiions of Europe. For instance. 
Article 41 of the Weirnor Constitution provided that “the President 
of the Reich is elected by the entirt German people/' There was a 
similar provision in the now ilefunct Constitution of the Spanish 
Republic. The Consdtudon of India differs ffom tlicse republJcaa 
cunstliutiom on tJiis important point. Moreover, most of the re¬ 
publican comtitutloru contain such romtitutionol devices os plebi¬ 
scitary legislation by means of popular referendum and initiative. 
The Swiss Confederation offers a remarkable [lJustraiitiii of this 
practice. Tlic Weimar Constitution; of Oeriitany also contained 
several provisions of dus character. Under that constitution, the 
people of die German Reich had the last word in matters relating 
to Gnanccs and legislation, whctlier cooslttudona] or odterwbe, as 
well as in respect of the election of die President, Tlicrc art no such 
provisions in the Indian Ckinstitution; and it is (it>m the point of view 
of these positiv'c njl« of constitutional practice that the Indian Con¬ 
stitution may be cbaractemcd as pscutlo-rcpublican. On the other 
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h:md, U Tnu»t be admitted ibat the term “rrpublic" has no drar and 
generaJ!y accepted significance, atifl may mean dirTerent things in 
difTciTtil coQstilutions. for irutance, it lias been argued that under 
the Aigentinc Conttitution the fcmi “republic" connotes: (a) the 
absence of iiny kind of hrtrditarj' lunctionnry* fAj the responsibility 
of all public nnthorities: iV) strict application of the principle of 
separation of powers; and \d) equality of ail citiicns before ihe law.' 
Further, many publicists Irave, on the strength of prtcedenti, gone 
so far as to assert that the term docs tmi necessarily signify an atiti- 
monarcblcul system of government. The V\*cimar Constitution of 
Germany contained She following formula; “'fhe German Empire is 
a Republic," Professor Larnaude* of the University of Paris dca.- 
cribes thb as "a strange coupling of words which ore aiitithctjcal in 
character." According to Esmciti, however, a number of illustrations 
in support of this contendon can be found in tlir Gonstituttons of the 
t* irst and Second Empires of France, He cites the srsia^HS'fanru/rtrj of 
the 28th FJoreal of the twdflh year which represented impetial dig* 
nity as a sort of republican ma^^stracy. Article I of this Constitution 
thus clarifird the position; ‘The guvcniment of the rtpuhtU is etilrusi* 
cd to an mpmf who takes the title of the Emperor of France." The 
Gonstimtioti of the !5th of January, ! 852, although republican in 
name, was ubo of the same pattern. Similarly, die senaim-eoHsuitiis 
of the 7di November, 1852, superimposed on the republican consti¬ 
tution of France the Imtitijiion of a hetcdiiary empcroi. The last 
constitution of the S<?cond Empire contained similar pravisions. 
Extnein, therefore, concludes that these instances clciirly indicate that 
the principle of rcpublicanistri is not necessarily incompatible witli 
the doctrine of Casarism.* 

The following conclusions may, ilicrefore, be drawn from the 
foregoing discussion. First, the term '■rcpuhljc" is not a lertn of con¬ 
stitutional law and has no drhnitc content or meaning. Second, the 
term appears only in the preamble to die Goniiiiudon and is nor 
to be found anywhere in any of its, operative provisions, Third; under 
the Indian Constitution, the term does not sigiufy anything more 
than that (he Head of the Indian Republic does not liold a hereditary 
olTiccd The term "republic" used in the Italian Constitution oi’ 19+R 
has been stmilarly intiTpreicd. Esposito, for imuincr, contends that 
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‘*thr dcctivc cIuractCT (rf tic Head of Slate folfowit imm(^diatciy from 
the declaration that Italy U a irpublic.**' 

Federalism of tlte InclUto Constitntioa, It has already been 
indicated that die main feature of the Indian CoruUtution u it$ fedc- 
nilistitf aitltongh the term "rtdei*atiorv*' is not to be found anywhere in 
the Come iiutton which describes dir structure of the Endian Republic 
as “a Union o'rStaic3'’i The Chairman of tJic DraflLug Committee of 
the Conatitiieut ^Sjssembly made the following observation on thU 
question; ’'It will be noticed that the Committee hat used the term 
X'nion^tnstcadof'fedcrallon^ Mo thing much turns on the name, but 
die Commit tec has preferred to follow the language of the preamble 
to the Uritish Xorth America Atri, I867j and considered that there 
are advantages in describing India as a Union although its constitu- 
don may be federal In structure." Tlir term "union" has no spedfic 
meaning in constttiittonal law. It has been used in the Union of iSouth 
Africa Act to describe a deecnuralized unitary State. In tlie Soviet 
Constitution it stands for a federal structure. In the latest constitution 
of France an attempt has been made to establish a constitutional 
nest Its between the Republic of France and it$ associated territories 
and States on liie analogy of die Itriu'sh Comm on wealth of Nations, 
and 1 he term " union" has ber n u i^cd to d escribe this relatioitshi p. The 
Canadian Constitution to iivlitcli tiie Chairman of the Drafting Com¬ 
mittee referred, used the term to ilcscribe the act of "federally uniting" 
the various provinces of the Canadian Doniinton; it ha^i nowhere 
been used as an appellation for the constitutional organization of 
Canada. It is also not clear what is exactly meant when it is stated 
that "there are julvjintagcs in describing India as a Union," unless 
It is intended that India should ultimately become a uuitarv State. 
However, the federal character of the Goustiiutlou finds substantia! 
and unquestionable evidence in many of its pruvLsiou^. VVe have 
already seen that there are two distinctive and essential characteris¬ 
tics of a federal State,' On the one hand, every federation Is a unity 
and possesses all the features of an organic union par txffttearf. On 
the other hand, a federal State is nho an association of States whidi 
possess and exercise powers of sovertigijty conferred on them by the 
coiViLtilution,iiidr]]cndentIy of the control of thefcdcr:it govcmuient. 
Tliree eomrqiienecs flow from the constiiuiional unity ofa federation. 
In the first place, it is the redrintioii alone which possesses inter- 
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national pcrsotiality and is conwqucnily the lole irpreseniatEve of the 
consiicucnt Stale* in intcmatLonal alCiirs. Tints, under the Conaii* 
tutiott nf the Ifidian Republic it ti the Union Govemnicnl whidi 
exercise alt powers of sovereignly in regard to mlemniional malicrs^ 
and the constilncni Slater have no pcr^nnlity or authority From the 
point of view of international law. Hie second consequence of die 
organii: unity of a federation is that federal iaws override the law$ 
of the conitituent units in eases of conflitil between them, Tbui, under 
Article 254 of the Indian Constitutiotit if any p ravision of a law' made 
by the Legislature of a State Ls repugnant to any proviaion of a law 
made by ihc Union Farllnment^ ihe law made by die Parliament 
prevails and the law made by the I-^egidalure of the State is void to 
the extent of ihc repiignaficy. Another consequence of (he constitu* 
tiouii] unity of a federation b that in ca^ of conflict between a const!* 
tuent unit and the federation or between two or more constituent 
unitSf die federal consthution invariably provido for the scttlcmcni 
of disputes by a federal authority. Il is for ihii reason that the Indian 
Constiiutioii pr^cribes that the Supreme Court shall, to (he exclusion 
of any other courts have original jurisdiction in any dtspuie between 
the Utiion Government and one or more States^ or belwxcn two or 
more Slates,. 

The second essential characteristic of a federal Slate, as wc have 
seen above, is that it is also an assodaiion nf States, and ihu has two 
stgnihciint implicaiiotis. In ihc first place^ it signifies the co^xLtlence 
of two sets of govemmeuts covering the same territory, '*yet distinct 
and separate in their oedon/* I'hus, there is under the Indian Con* 
stiiutlon the Union Govcmmeol eonjiLititig of the Union RxccudvCi. 
the Union Parliament and the Union Judieiary, Hirrc Li abo in 
each constituent unit a full-fledged government covering every sphere 
of Slate activity* The second Impheation is that there h a clcar-eut 
dcnnircaiion of conipetencc between these two sets of govemmtnis* 
Thus, the Indian Coixstituuoo contaim an cUborittc scheme of dii- 
tribuiion of legisiative powers between tlie Umon Government and 
the eoiuiiUicnl States* Ihc scheme comprUcs a double ciiiniieration 
of powco and the assigumcnL of residuary powers to iht Union 
Government. The division of rxccutivt power follow'* the same 
general principles, although the actual exercise of the executive 
power of the Union may in certam ca^ be delegated to the 
authorities of the Stales. 

The foregoing discusrinn makes it abundantly clear that the 
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consiitTHicmal orgamiauon cmboditd in iFip Indian ConstUution 
possesses all the essential fcainrM ofa fedemiion. It must, however, 
be also pointed Out iltat the Constitution contains es'idcnce of central- 
iiin of an extreme character. Ntfwhen: is this trait more clearly mark¬ 
ed than in ihc distrlljution of powers be tween the Union and the con¬ 
stituent States. Thus, unlike all federations of the normal type other 
than (be Uormnion of Canada, residuary powers have been vested in 
tile Union. Tlifi supremacy of the Union in the fit-id of legislation tias 
been further emphasized by empowering the Union Parliament to 
int-ade tlie sphere of State competence for the purpose of implement¬ 
ing tniemational conventions and agrccnicnii. Another provision 
of an extraordinary character is to be found in Ankle 250 which 
esprcsiiy authorizes the Union Parliainent to make laws with respect 
to any matter falliRg within the exclusive legislative jurisdic lion of the 
States ^vhite a Proclamation of Emergency is in operation. Such a 
proviaon k directly opposed to the fuiidamcnial basis of federal con¬ 
stitutions and cannot be supported by any precedent. Equally strange 
and surprising are tlie provisions which specifically vest in the Union 
Government wide and extensive posrtrs including the power lo sus¬ 
pend the cofisiituiionola State in the even I of an emergency. As Hans 
KcUen has rightly pointed out, ihe basic feature of every ftderat con- 
!ititulion is ihai it U as illegal for the fodcrnl government to encroach 
upon the powers csprassly assigned to the component States as it k 
for the constituent units to trespass on the federal sphere,' It ii 
therefore, abundantly clear that while die structure designed by 
the Constituent Assembly is undoubtedly federal in clioractfr, it does 
neveriiicless posseat marked features of» high degree of centralism. 

Oecentratism of the Eadian ConstitnSioit, It is a uotcwortlty 
feature of ibe Indian Republic that it is not only a federation but also 
a decentralized unitary State. Originally the Indian Republic com¬ 
prised two groups of federating units described in the Gonstituiton as 
Part .A and Part B States os well as Stat« which were known as Part 
G States aud territories not forming part of any constituent unit, 
'rhese territories as tvell as Piiii C .States tvere an integral part of the 
Indian Union and did not, therefore, possess the same rank and status 
as the fcderatiug States. They were both directly administered by 
the President of the Republic acting, to such extent as he thought fit, 
through a Chief Commissioner or a Licuicnani-Goveriior appointed 
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by P^rt C Stales could sdso be administered by iho President 
acting through the Government of a ocighhourLng State. The Con* 
stitudon exprcttly authorized Uic Union Parliament to establish a 
Legislature and a Council of Advisers or Ministers for any of these 
States, but these iiuitliutiorLS could racreise only such powers and 
runctioQs as were conferred on them by the Union Piirliament. Part 
C Slates iiave now disappeanfd under Uic ConitLiuijon (Seventh) 
j\mcndmcni Act, IS.'iS and have bccomie terriioriw of the Indian 
Union, but they continue to retain the same cnnsiitutwnal position. 
It will, therefore, be evident that these tcnitofrics correspond to the 
provinces of a dcceDiralij.ed unitary State, as, for example, the Pro¬ 
vinces of (he Union of South Africa. 

A simtlar example of combinadoii of federalitm and dccentralism 
is to be found in the Consutution of the Union of Burma. Tlie terri¬ 
tory of the Burmese Union comprises three States, the Shan State, 
the KacMn State and the Kareuni Slate, rmd other ftcmi-auionornous 
areas, llie Stales have ihcir otvn Icgldalures and posAcss the status 
of a federating unit, rhesenii-autonomoua tctriloirics comprising by far 
the larger part of ilir Union iutve no scpiunic exmence apart from 
the Union itself, and the Union Parliameni h:is full ami comjdete 
authority over this eriiirc area. The tame combination of federalism 
and dcccniraltsni is to be foimd in tlie Constitution of the Federation 
of Ethiopia under which the only federating unit is the State of Eri¬ 
trea, the rest of the territory forming pan and parcel of Ethiopia. It 
would, therefore, be evident that the Indian Constitution is not the 
only example of this kind of curious combination of two diflermt 
types of atrucuiral organiTAtion. A somcwtiat similar arrangenicm 
has been incorporated in the Soviet Cotuutution where, apfu't from 
the federated republics, there also exist eniltin of an inferior cate¬ 
gory described as imtonoinoua republics and autonomotu regions. 
Unliie Part C States in India, there auionoinnus republics and re¬ 
gions form an iiilegral part of the federated republics, hut they arc 
also in direct constitutional rehttionstiip with the l.hiion Covernincnt, 
and ilieir rights and constitutional sifuciure are established and 
guaranteed by the Federat Constitution so that they emi be amended 
only by the Supicine Soviet of the Union. 


CHAPTER IV 


INTERPRETATION OF THE CONSTITUTION 

Geji^ral Clauses Act, 1897. Lord Simmonds^ in the course of his 
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45 1 observed (hat **iii a fediiral system ihr absolute independence of 
the judiciary h the bulwark of the constitution ag^iinst encroacbmetu 
whether by the legbUiujne or by the executive/^ It is $ubmittfd ihsit 
tills statement h not cntiTcIy accurate. The primary function of the 
judidary under a federal constitutton h lo niairtlam tlic deEicatc equi¬ 
librium of die powers of governance distributed between the centre 
and the comtituent utiiu and to negauve every attempt by cither 
party to Invade tlte domain o^dgned to ihc other. Ii is only when a 
eonstltutlonj. whether federal or unitary^ contains a Bill of Rights tliat 
the jt^dkiary becomes the bid war k auxins t enaroachmeni by ihc 
Icgiiluture or tlie executive. This h Ihc rcajM^n why Judicial interpret 
intlon of the Indian Constitution U of paramount importance, and 
the Constitution has itself provided the solution to some of the prob¬ 
lems wluch arise in this eonnexion. Gbiisc (1) of Article 367 express¬ 
ly fays down iliat*^unless the context otherwise requires* the General 
Clauses Act, 1897 shall, subject to any adaptadom and modifications 
that may be made therein under Article 372^ for the interpre- 

ladon of this Consiiiution as it appli&t for the interpretation of an 
Act of the legislature of the Dnnuruon of india.^^* 

In the malm the Act contains three dtfFc rent categories of provUiom. 
In die first place^ Section 3 of the Act contains a detBiled list of statu¬ 
tory definilions, This h in addition tn the definitions embodied in the 
Constitution itself under Article 366- Secondly, the Act deals with 
the problem of the coming into operation of a statute of the Indian 
Parliament and presides that unless the contrary is expressed an Act 
of the Indian Tarlianient or Regulation made thereunder shah be 
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coQstrucd as coming into operation immediately on Lhc expiration 
of the day preceding its commencement. When applied to the Con* 
stttution^ it means that the Constitulion came into operation at mid- 
night on the 25th Janiiaty^ 1950. Thirdly, the Act deals with the 
effect of repeal of a statute and folio ws the rule laid down in the British 
Interpretation Act, 1889. Section 6 of the Act provide# that unless 
a dlBcrrnt intention appears, the repeal of a statute shall not fa} 
revive anything in force or existing at the time at wliich the repeal 
takes effect; or (^) afTect the previous operation of any enactment so 
repealed or anything duly done or suffered thereunder; (f) affect any 
right, privilege, obligation or liability’ acquired, accrued or incurred 
under any enactmcnlso repealed; or [d) affect any penalty, forfei¬ 
ture or punishment incurred in respect of any offence committed 
against any c^ctmem so repealed; or (f) affect any investigation, 
legal proceeding or remedy In respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or punishment a# aibresaid; 
and any such investigation, legal proceeding or remedy may be in- 
si ituted, continued or enforced, and any such penalty, forfeiture or 
puniriunent may be imposed as If the repealing Act or Regulados 
had not been passed. It would, therefore, be obvious that where any 
Act or law has been expressly repealed by the Constituikm, Section 
G of the General Clause# Act, 1897, will apply. But, a# we shall see 
Uie rule embodied in this section is not applicable where an Act or 
statute become# void as being contrary to the ptovirions of the Gon- 
stUuiion. The Act also deal# with several other unimportant matter# 
of inierpiTration, such as the question of revival of repealed enact¬ 
ment, die extent of powers coufened by a statute, substitution of 
funcllonaries and construction of orders and rules, etc., issued under 
statutes. 

Literal Interpretation. It would be clear from the foregoing 
examination that the General Clauses Act, 1897, does not provide 
any solution to the main problem# which arise in. connexion with ilie 
interpretation of a constitution. It primarily deals with u limited 
number of technical questions and thus leaves open the problem as 
to how the Indian Constitution is to be interpreted. What are the 
general rule# which the Courts mu»t follow in intciprciing the text of 
die Constirution ? No answer to this question is to be found in die 
Act of 1897, and the Courts have, therefore, been obliged to twort to 
the general rules of intetpremtion accepted by the common law as 
well as by other systems of jurisprudoicc, 
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The primary pdrposcof interpretation, it isevident, is to ascertain the 
mcanhii; of tlic text which is to he ialerpreied, whether the text be a 
statute ora contractor any other form oriegiii uutrtiment.The first rule 
which has been adopted by almost ah systems of jurisprudence U, there¬ 
fore, the rule of miirr^iiruin seasuinwstigojtda. This is the ruJe of gramma¬ 
tical interpretation andapplies not only to statutes and constitutions but 
also to treaties and contracts > According toGro uus *‘ii(<(iaeinteTprfta!ioms 
mtHiifra er/ eallnih mmtit tx signli msjtinu pnbaiiiibut.**' The rule is as 
old as Roman Law and b to be found in all systems of jurisprudence* 
ttwas thiustated by Lord Wctislcydale in Gr#? t* Pianarj, (1857) 6 H. L. 
Cases^ 61: ‘Tn construing wilts and indeed statutes and all written 
instruments, the grammatical and ordinary sense of the vv'ords b to be 
adhered to, unless they would lead to some ahaurdity or some repug¬ 
nance or inooTubtency with the rest of the instrument, in which case 
the grarntnaticat and ordinary sense may be modiilt^d so os to avoid 
that absurdity and inconsistency, but no further,'* Tindal, G. J. was 
equally explldt in the Susstx Petragt Case, [1814] U C,L. & F. 85, 
that the only rule for the cotut ruction of statutes is that they should 
be construed accotding to the intention of ParliarucEii. If the words 
of a statute are in ihemselvics precise and unambiguous, then the 
words must beconstrued in their natural and ordinary sense, for in such 
a cose the words thetmeivcs best declare the intention of Uie Ic^tlature. 
In U Verpry & Co., Ltd. e. B.O.A.C., (1954) AIL E.R. 661, the question 
was raised with regard to the interpretation of Section 6 (1) of the Law 
Reform {Mamed Women and Tortfeasors) Act, 1935 which reads 33 
follows: “\Mierc damage is suffered by any person as the result of a 

ton.(r) any tortfeasor liable in respect of that damage may 

recover contribution from any other tortfeasor who Is, or would if 
sued have been, liable in respect of the same damage,*' In that case 
the question vras whether ilie defendants wbo had been held not ILable 
in a suit brought against them by tlic aggrieved party could be held 
liable under Section 6 (1) of die Act, Tlic House of Lords by a majo¬ 
rity held that tlie defendants were not liable under the Act, Lord 
Simmotids obicrvedthat thequcstionwaswheihcTSecti 006 ( 1 ) could, 
according to its natural meaning, be so toterpreted as 10 admit a 
claim for contribudon by one tortfeasor against another when that 
oUter bad been sued by the injured person and held not liable. Ho 
held that be could not be so liable on the ground that it was pLuii 

* Tlie ctluHun ti wnteci intaprrtsiin h if? tbc biufutm to tlw 
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beyond argument that the word “liable” according to its natural 
meaning could only mean held liable in judgemenL He further ob¬ 
served that if the intentior. of the Section had been to tndudeaclass 
of persons who, ha^'ing been already sued and found not liable, might 
yet, in hypothetical proceedings, be sued a second time and then 
found liable, he would have expected to find it expressed in clear anti 
appropriate bnguage. 

Tlic same rule obtains in the United Stales of America, There, it 
has been repeatedly laid down by the highest tribunals in connexion 
with tJic interpretation of the Constitution that the Constitution muse 
be so constru^ as to give effect to ihe intent and the object designed 
to be accomplished ^ and the xntention ts to be found in the snstrunient 
itself; and the words of the instrument must be taken in thdr natural 
sense except where it would lead to absurdity, ambiguity or contradio 
tion. {UniudStaUtr. McBndf.m F,214). iTicHigh Court of Austra¬ 
lia has followed ibe same rale. Thus, in T. 6f C, MvitiatUft dwiinutw 
r. //tftpf, 31 C.L.R, 2t)0, where the question w'as raisctl as to 
the meaning of the term "resident'' in Section 75 {IVj ofihc Con¬ 
stitution, it was laid down by the Court that the word wm to be given 
its plain and natural meaning, and the majority of the Judges, there¬ 
fore, held lliat thcierm ''resident" did not include corparaiToru because 
‘’conwraiions are not residents in any literal sense; because they 
cannot jxribnn the essential fonctioni which the term iletiotes; they 
cannot live in some pajLicular part as distinguished from all "other 
parts.” The same view was taken by Isaacs, J. in 
Socitty ttj Engmtm p, Tht Adtiaidt Sknmhip Co. Ltd., 28C,L.lt. 129; 
"It is, therefore, iii the circumstances the manifest duty of this 
Court to turn its earnest attention to the provisions of the Constitu¬ 
tion itself That instrument is the political compact of the whole of 
tin: population of Anstralia, enacted into binding law by the Imperial 
Pariiament. and it Ls die ditefand special duty of this Court fait fifuHy 
to expound and give effect to it accordldg to its own terms, findiriL 
the intention from the words of tile compact, and upholding it 
throtigKout precisely as 

Continental jurisprudence also emphasiats the paramountcy of the 
text of a statute and the importance of literal interpretation Tliia 
the Supreme Court of France (Conr iU Catmtfoa) has. in a case dealirJ 
with the imerpretationofa taxing statute, bid down the rttle asroHowT- 
"It u above aU m the text itself of the statute which establishes the 
taxes that otic must seek as lo wliat wm the tnicniion of the legislature 


InifTpretothn qf th* C&nstiiulion 67 

and it is the provisions of the statute In which k has manifeitty ex< 
piessed its intctiuon which must receive the strict and literal applica¬ 
tion wlilch their tetior commands.'* (/» rt lastilut des Fiirts dts EsoUs 
dtrftifmui, Sircy. L5S7}. 'Die Court of Cassation has, thrrcibre, 
rcpeaiwUy held that the text of a statute must be construed according 
to the normal and natural sense of its words and that it is not permis¬ 
sible to introduce any dUdnciions or additions under the pretext of 
interpretation. Tlius, in Lasiy e. Cejn^e^eir bvrdttautdfS 
^aes^ 1953. Sircy. 1. 49, the question was raised as to the inteipreta- 
lion of Article 215 of the Commercial Code which providra that a ship 
ready to set sail from a port in France cannot be seized except for 
debts contracted for the voyage. It vtras argued before the Court of 
Appeal at Montpelier that a ship registered in a foreign country 
could not avail itself of the provision of this Article. TlmcotitcntJon was 
rqccted by the Court of Appeal and. on further appeal, the decision 
was confirmed by the Court of Caption which held that the deebion 
of the Court of .Appeal svas an exact application of the text of tltc 
Article ii'Iiich makes no distinetJon between ships registered in France 
and those registered in foreign Siat^. 

Ihe same principle has been adopted In other countries on tltc 
continent of Europe. For instance, .Article 84 of the Swedish Con¬ 
stitution specifically lays down that "the fundamental laws shall be 
efiective according to their literal meaning.'* In Miaifier «f Agriad- 
ture & F&mts s. Fanfornfagnij L953. Giur. it. 1.1.94, tiie Italian Sup¬ 
reme Court has held iliat a judge must closely follow the text of a 
statute and cannot proceed freely on the basb of his owm criteria and 
abstract conceptions; he is legally bound to serve the la^v and b not 
free in lib ptHtsias dtcidriitti. 'fhe Court, iherefote, came to tlic con¬ 
clusion dial a decree issued by the rresldcnt of the Republic by virtue 
of power vested in him under Article 5 of the Statute of 12 th May, 
1950, was not an administrative act and was incompatible with the 
actual text of Article 113 of the Constitution. It, therdbre, held that 
the decree was ttiid and could not be enforced. The Supreme Court 
of Spain has also laid down that the primary obUgadon of a judge is 
to ascertain the probable intention which is to be gailiercd from tlie 
terms themselves. {Decision of tht Svptme Court, 39tli September and 
\ 3th November, 1864), Tlic same view was embodied in the German 
Civil Code of 1900, although in recent years there has been a growing 
tendency amongst German jurists to allow a greater latitude to 
judges (Frnej Rtthi)^ particularly in cases where there are (Mw/iae in a 
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statute^ (LSektn im Rtckt)* The Supreme Cuurt of India hu adopted 
ihc same view. Isjtigei KbkoTe r* jRau? Cuf^e* Ce., A.I-R. ri953l S.C, 
376, (now C. J.} has thus stated the rule: “The cardinal rule 

of coDsiTuctlon c»rstatutes is to read the statute [iteraEiy. that b by 
giving to the words used by the Legists tore dteir ordinary, natural 
and grammalicai meaning. If, However, such a reading leads to 
absurdity and the words are susceptible of another meaning, the 
Court may adopt the same, Sul if no such altemadve constmctlon is 
posdbte, the Court tnuM adopt the ordinary rule of Utctal interptetn- 
tion. In tbe present case a Utcral coDstruction of the rule leads toito 
apparent absurdity and, therefore, there can be no competfing reason 
for departing from that golden rule of construction.'’ 

From the foregoing discussion it b abundantly clear that the pri¬ 
mary rule of mterpretauon which has been univmaJty accepted b 
the rule of literal interpretation. In other words, a judge is not only 
required to apply the tesit of a statute ta a parliciilar case but atp^o 
to construe the text according to the natural and grammailcal mean- 
ing of the words. Reliance b, ilierefore, generally pLaced on standard 
dictionaries for the explanation of wonis used in statutes. Thus, in 
CetrtpdfK J.R.C., (1914} 1 1C.S. 641, Cozens Hardy, M-R. observ'cd 
as follows: “It b for the Court to interpret the stamie as best it may. 
In so doing the Court may no doubt assist themselves in the discharge 
of their duty b)' any lUerary help they can fmd, including of course 
the consultation of standard auihoriii^ and reference to wcU-kntnvn 
and authoritative dictionaries.” The meaning of words given In dic¬ 
tionaries b not, however, tieecssarily binding on courts aj pointed out 
by Lord Macnagten in Midland t!. Jtobimon, flB<)0 15 A.C. 

19, A recent case before the Court of Appeal m England shows how 
far such reliance is permissible. In that case, Rtginjin, Agni^tuta! Imd 
Tribunttlt { 1953), 2 Ci.B. HO, ihr question was raised as to the mraning 
of Clause 5 of Section 104ofthe Agricultural .Vt, 1947, which reads as 
follows: “Ko officer or servant of a county agricultural executive 
committee, or any sub-conimittec or district conimittec thereof shall 
be appointed under the last foregotng subsection lo receive represent- 
aitoro relating to land in die area of die county.” It was argued on 
behalf of the Crown that this provision did not exclude any sub¬ 
committee or district committee on the ground that a jccond “of" 
should be read into the Act thus making it read il.ai U wa^ only the 
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officer or servant of a $ob-coinmittee who wai excluded. In support 
of Ibis contention^ reference made to Fowlcr^s English 

Usi^g^- This contentiDn wn^noi, however, accepted by the L^rd Chief 
Justice who expressed the view that he knew the nuxlcm English 
usage of farmers and \s'as certain that no farmer would understand 
w'hai that great grammariafi H'as setting out- He also observed that 
even a lawyer reading Section 10 ^(5) would say that it was obvious 
that officers and servants of the county executive committees, and 
subcommittees were barred from receiving die reprtseutations. Ihe 
proceedings instituted by the Cro^v^l werct therefore^ held bad 
inific. An interesting illustration of the application of the rule is to be 
found tn the judgement of the High Court of Ontario^ Canada in 
p. Xurntmt, (1958) U DX.R. 217. There the q^tion was as 
to what was the exact meaning of the word ^■rc5idc^^ The Courts in 
delivering it* judgement, said; **Tlie word ^reside* iS a fuimUar Eng¬ 
lish word and is defined in the Oxford English Dkihnc^ as incaning 
^to dwell permanently or for a ccmldcrabte time, to have onc^ssettled 
or usual abodCf to ltve\ No doubt this defimtion mnai for present 
purposes be taken^ subject to any modification which may result 
from the terms of the Income Tax Act and Schedules; but subject m 
that observation, it may be accepted as an accurate indication of the 
meaning of the word Ho reside^/’ 

Exceptroiis to LlteraJ Intnpifetatioii^ There are, hovreveri 
three main exceptions to the general rule of literal ihterpretatiom In 
die first place, as Lord WcmkydaJc pointed out, where the ordinary 
and granunatical meaning of the text of a staciitc leads to manifest 
absu^Uy, the Uterul meaning must be modtlicd. *‘You are not so to 
construe ihc Act of Parliament as to reduce it to rank nbiurtlity/^ 
observed Lord Lindlcy, **you are not to attribute to general language 
used by the Legislature in ihU case more than in any other case, a 
meaning which would not carry out its object, but produce consc^ 
qucnces which, to the ordinary itJtcUigcnce^ arc absurd.^^ [In n ih€ 
Dtikt qf BuiCclfaih, (1891) A-Cp 310- See abo SiaU of Punjab v. Ajaib 
Singh, (1953) S-C.R. 254, at p. 264]. In such cases, therefore, the pl-iin 
and ordinary meaning of w'ords must be modified, as Maxiivell points 
out, by departing from the rules of grammar, by giving an unusual 
meaning to particular words, by altering their col location, by reject¬ 
ing them altogether or by interpolating other words^ under liie in* 
fiuence no doubt of irresistible conviction that the legislature could not 
possibly have intended what the words signify and the modificarioiis 
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tliu5 made arc mere corrections of careless Lmguage and realty 
give the true meanings' But such madJficationt are only pcrmissiblie in 
cases of patent and gross absurdity. A note of warning was, tljcrafore, 
rightly sounded against this exception by Lord Greene, M.R*inGr«iti/^ 
B. Guat Bcuidn Gold Mim [1948) I All. E. R. 21; "Absurdityj 
I cannot but help think, like public policy, is a very unruly horse .... 
It b a doctrine which has to be applied with very great care rerncm* 
Bering that judges may be {allible in this question of an absurdity, 
and in any event it must not be applied so os to result In twisting 
language into a meaning w hich it cannot bear. It is a doctrine which 
must not be used to re-write the language in a way dilTerent from dmt 
in which it svas originally framed." 

The second exception preEcrtbes that cognate provisions of a. statute 
must be read together in order to avoid ai»y repugnancy or inconsis' 
lency. This is generally known as interpretation ejt intetrihut actm 
and a thus explained by Coke: ’‘It is dm most natural and genuine 
exposition of a statute to construe one part of a statute by amother 
part of the same statute, for dial best exprtsseth the meaning o the 
makers .... and tinsexpusitiun be* effuf." CoUrsi 

C<iSf, (J595y, 3Co. Rep; 59b}. An authorir?tn'C modem version of ihc 
rule is to Ik found in the judgement of Lord HeraheU In C^tt/uhoun 
tf. Broeh, ri889), 14 App. Cas. 493; "It b beyond dispute, too. (Hal. 
we arc entitled, and indeed boundp when construing the icrm’> ol any 
provision Ibund in a statute, to con.stnu- any other parts of the Act 
which ilirow light on the tnirntiun of the legislature, and which may 
sers'c to shevr that the particular provision ought not to be construed 
ns it would be alone and apart from the rest of llie Act."'- 'Jlii' tulr b 
known to Italian jurisprudence as the rtuiour Ji totaliitt and b fiiiiiHlcd 
upon Ariktc 1363 of the Civil Code which la>^ down that in tin; 
imerprciailon of a clause of a contract, its of every other form of jiiri- 
dical act, one clause must Ik interpreted in the Sight ofanoihcr. attri¬ 
buting to each clause the meaning which i merges from the complrle 
examination. {JVWrrfBffi a. jViirducfi, 1953 Giur. it., 1.1.189), rivc 
Italian Consiituiional Court has aho empliasixrd the necessity of 
interprciiiig a legislative documcni as a wlwlc. In a recent 
case the Cenm observ-ed as followi; “Individual pmvisiont arc 

not to be considered as UolaiedprovisiDnsand complete in thciiaeive^ 
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but must be interpreted in tlieir rcELection* and rcpcfCus* 

sions on other pro\'isionft as pans of on organic system ivliich is In a 
continuous process of devclopmem and in which every cUbrt must 
be made to eliminate the contUcts , the lack of harmony, fhcdUcre- 
panries and the/artiaae.*' {far* JluigiCrrrAnu, Giur. cost. 1957, p. 319}' 
The same rule has been applietl in the interpretnuou of the Canadian 
Constitution Act* Thus, the Privy Council has laid down llmt Section 
91 of the British North American Act, 1867, which prescribes the 
Icgtslalivc competence of die Dominion Parliament and Section 92 
which prescribes that of the Provincial LegUlaiure, must be read to¬ 
gether, and the language of the one ioterprcied, and, when necessary, 
moflified by that of the other* [Ctf».jfas Iiutiranct Cemponj^ r, Panotts^ 
11801} 7 App* Cas. 96]. lo the Commonwealth of Australia it has 
been laid down that the Austfalkn Constitution must be read as a 
svhole so as to give complete effect to all its provisions and in order 
to prevent any inconsistency or absurdity. 

Ii should at the same time be observed that Ihc exception is not 
applicable where the language of the provision of a statute is clear 
and unambiguous. Thus, Tindal, G* J. observed as follows in Hbr* 
butm p. I^pttand^ (183I S 2 Dow. & C*L* 480: “No rule ofconsiruc- 
itoii can require that when the words of a statute convey a meaning 
.... it shall be necessary to introduce anodter part of ihc statute 
, to dim inish the efficacy of other pnirisions." How'ev'er, this 
observatiou. it is obvious, cannot be applicable in cases where there is 
clear and uii mbtakable incoiisisUnry between two or more provkions 
ofa sututc. The American Clourts liavc aim folbw-ed the same prin¬ 
ciple. (See Black. Cpwih/lr/ionul /jup, p. 81). The same rule obtains 
under oilier systems of jurisprudence. (Sec, for instance, the derision 
Ilf the Supreme Court of France in In tt Rifutnt aitd 1953. Sirey, 
1.1.7), 

In the third place, the ordinaiy meaning of words muiU be modi¬ 
fied when it is clear from the eontest dial die words have been luted 
in a special or technical sense. Tlic rule was thus laid down by ihe 
Privy Council in Cprpsralian aj tht Citjt of Victoria ?. Itirhofi «/ 
hlmuf^ A.I-R. 1921 ai pp. 240-242; “In the construction of siatmcs, 
their words mual be iiitcrprcietl in iheir ordinary grammatical sense, 
unless the re lie something in dir conlcitl, or hi the object of the statute, 
in wiiich they occur or in the dreumstanen witli reference to whirh 
they arc used, to show that they were used in a special sense different 
from their ordinary grammatical sense.*' In Lnurin p, Jlanionf, i,l89I} 
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2 Q,^. 115^ it was observed by Lord Liber that if an Aci U dirwtad 
to dealing wttb matters alTecting the public generally, the trords 
have dtc meaiuDg attached to them in the common and ortUnary use. 
^Vhcre, howc^xr, ait Act deals with a matter relating to a porticutar 
trade, business or transaction and the words arc used which every¬ 
body conversant with sticb trade, business or transactions hnows to 
have a particular meaning, then the words are to be construed as 
having that particular meaning though it may diCTcr from the ordt- 
naf^' meaning- Whether the words used In a statute capy a technical 
meaning or not must depend on the ctrcunutances of the case. The 
same rule has l>ceu followed under other systems of jurisprudence. 
For inatance, In a recent case in Italy the question was raised with 
regard to the meaningof the words “defect of jurisdictioa”. It 
argued that defect in die composition of the Supreme Administrative 
Court (C^iuYg/io di .’itafo) did not fall within tlse meaning of “defect of 
jurisdictloci*' and, therefore, the judgement of the Court could not be 
challenged. This argument was not, however, accepted by the Cartt 
di Casstdont which held that the term “defect of jurUdiction'’ had a 
special meaning, and. observed as follows: “The word ‘jurisdiction’ 
in the Jaw and doctrine of procedure means the right and obligailon 
of an organ to which the law attributes jurisdictional functions of 
taldng cognisance of and deriding matters within the limits of its attri¬ 
butes; hence 'defect of jurisdiction' tneani the organ’s Uct of power 
to take cognisance of and decide the matter which has been submitted 
to its judgement.*' Therdbrc, they held that svherc a court has not 
been duly constituted it wonld mi have the necessary power of juris¬ 
diction, and this naturally came within the meaning of the term 
“defect of jurisdiction”. (T«aura tf. Mortati, 1053. Giiir. it,, 1 , 1 .) The 
same rule has heen followed by the French Courts. Thus, the Su[jrcme 
Court has held that the words ‘'publkadon in the O^cial Gacittt" 
used in the Statute of the I4tb February, 1946, did not have their 
ordinary meaning and, did not mean “itiscrtion in the Ojifiai 
Gazttff" but irfcrred to tlic procedure prescribed for publication under 
Article 2 of the Decree of the 5ih November, 1870. {Administratiim 
de VEwtgistttmrKt ». Ltsuur, 1953. Sircy. 1.9.) Another inicresting 
instance is fumished by the judgement of the arbitrators in the dis¬ 
pute between Chile and Peru In 1871. There the question was raised 
as to the mcanirigof the words “to charge” and “liquidation'*. The 
arbitrators decided that the first term bad been used in its ordinary 
acme and referred to Webster’s Dictionary' for its meaning. They 


IjikrpT^tQtion 4 >/ th* C&nstituHm 73 

went, how'cvcr^ of the opinion ths.nhewofd “tiquidaiion^^ has a tech¬ 
nical meaning and accepted the defirutioti given in Bon^'icr i Ijiw 
Diciii^nmy^ li iSi there clear that the ordinary meaning mmt be 
adopted unless the c^ontext provides adeqiinte reason for accepting 
the technical meaning. 'TTinSj in Ag^ifW^H a. 

Jrtift, A.LK. nSM) Cai. 5fl3* Chafcravanti* CJ. dealing T^ith the 
Question of the tneaning of die word **<!cbts** in Section 38 (1) of the 
Banking Gompaniei Act, L949p observed as foilows^ The irttord 
Mcbis^ is used in tftc section nmpikim and unless there is something 
cUc in the context or other parts of the seeciou which suggcits a 
limited meaning, ther^ would seem to be no rrasciu why a word 
apparetidy used in die general ^se should be understood as limited 
lo a particular meaning,^' 

LogicaJ Interpretation* It Eias rightly been observed that a judi¬ 
cial deebiou is in the nature of a logical syllogism* The major pre¬ 
mise b the legal rule which has to be applied and the minor premise b 
constituted by the cirtumstanjcfis of the case.* Therefore* w^hcre the 
major premUe becomes dear and unambiguous as a result of literal 
mterpretation* no difficuhy arises with regard to its application lo 
the minor premise. This, howevcTj is not always the ease. The norm 
embodied in Lbe text may be obscure, incomplete or insufficientp and 
in such a contingency the rule of literal interpretation affords no 
a^istanee in tJie application of the norm. Hence orbes the second 
rule v^hich is known as the rule of logical inte^retation. The CepnaTi 
iheory of the rule is that every Icgul norm is complete in iwelt and, 
tlicrefon:, covers every possible case which fa lb within its ambit, 
either cxpmsdy or by implication. Tins is known as dk hgisik^ G^^- 
hstmknt dij RtrhU, although the doctrine has in recent years been 
severely criiidaxd.* Whether ihb explanation is accepubtc or not, it 
is clear that the object of tvery logical interprciation is to asecnain 
die intcnQon of the legblaiurc and it cannot, therefore, travel iKfond 
the actual words of the text. As Ihcring has observed, the object of 
logical vnterpreladon is to penetrate the words of the text in order 
lo seek ihc intern ion of the law^ logical interpretation lias been 
described as corntrociion, and a distinction has been draivn between 
interpretation and coiisiruction* For instance, Cooley makt^ the 
following qlj^ei'vation i '"Interpretation differs from construction in 
that the former is the art of Ending out the tme sense of any fortti 

* PlMirt. MaxJrid* 
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of wordi .... Construction, on the other haod, U the drawing of 
conclusions rcf^ditig subjects that lie beyond the direct expression 
of the text, from rlrmerui known from and given in the text; con¬ 
clusions svhich are in the spirit, tliough not within the Iciier, of the 
text/*' It should, however, be |>omted out that there is no real or 
fundamental difference between the two processes, for every judicial 
decision is in the naiurc of a logical syllogUin. Crawford also points 
out that comtruction and inlcrpretauon are not the same but admils 
that “the disiiuctioti, liowever, between the two pfocesws is often 
vague, and so Cir as the Courts are concerned, apparently has little 
or no importance." He rurchcr adds that "the whole matter itas been 
largely relegated to the realm of academic discussion, since for most 
practical purposes it is suhtcient to designate the tvhole pnocess of 
ascertaining die legislative intent as either interpretation or con- 
stTuction/' and cites as authority the decision of the Supreme Court 
in Uttiiti Siatti p. KdtaU 21! U.S, 37d, 

The cases which fall widiin the purview of this rule of interpreta¬ 
tion may be gnjuped under three diRerenl cati^orics. In the first 
place, the provision contained in a text may lx: silent on a matter 
which would appear to fall within its meaning j or a provision may not 
expressly deal with a matter which is allied to the subject expressly 
dealt with in the provisionj or there may be cases where a matter 
though apparently falling within the text could not have been con- 
tonplatcd at the time when the constitution or the statute was cnart- 
ed. A ttijicid instance is rumlshed by Griffith, C.J. of the Australian 
High Court in Atiorn^-Ofaeral/or ^tw South WuUi p, Mnmtr/ Emplii^ 
tTs' VHton, G C.L.R. 4G£l. In that case ifie learned judge observed dint 
many new devtiopments un thought of when the Australian Common-' 
wridtb Act. 1900, was enacted miglu arise with respect ti> many sub¬ 
ject matters .ind so long a» i hese new devdopineiris rebte to the same 
matter they would fall within the legislative powers, and cited the 
instance of the postiU and telegraphic powers of the Commonwealth 
whicii, according to him, woiikl extend to wireless telegraphy, al¬ 
though it wat unknown at the time of Ibr enactment of dir constitu¬ 
tional statute. Another instance is Furnished by the decision of the 
Privy Council in die case of h n RtgtdaUw find Cenirfi nf Rtidia 
Commufikeiian, (1932) A.C. 3I>1, where it was held that the provisions 
of the Canadian Statute relating to Intcr-provincia] broadcasting 
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wcrr vaJid because ihc maacr came wttbln Ihe meaning of Section 92 
(10} fa) wliich rtlalcs to intcr-proviiicial telegraphs, works and 
underinking$> etc. In both these cases although broadcasting was 
totally unknown at the time when the Consnitution Acts ivcrr enact¬ 
ed, it was held that it came within the text of the Statutes on a togiesd 
interpreiatioit of the words. The same view has been accepted in the 
United Slates of America. For insumce, in Hmr BnUUng & Imbi 
.•litiWflfnm », J}kUdflt^29Q U,S. 39S. Hughes, CJ, obscrv'cd as follows: 
"It is no answer to say that iJiis public need was not apprehended a 
century ago, or to amert that what the pros'ision of the Constitution 
meant to the vision of that day it must mean to the vision of our time, 

I r by the statement ihni what the Constitutiott meant at the time of its 
adoption it means today, it is intended to !«ay that ihc great clauses 
of the Constitution must be confined to the interpretation which the 
framers, unlit the coodiiions and outlook of their time, w-oukl have 
placed upon them, the statement carries its own rrJUtation.” TJiis 
is, however, an extreme statement of the rule. The more coirrct view 
is to be found in tlie dissenting judgement of Sutherland, J, He said: 
“A pmvUioii of the Constitution, it is hardly necessary to say, docs not 
admit of two distinctly opposite interests. 1 1 docs not mean one thing 
at one time and an entirely difTcrent thing at another time ,,, - This 
view, at once so rational in its application to the written word, andso 
necessary to die stability of constitutional prlndplcs, though from 
time to lime challenged, has never, unless recently, been pui svidiin 
the realm of doubt by the decisions nf this court., -. Chief Justice 
Taney, in DredScutI ir.‘ Sand/otd, 19 How. 393, 426 said that while die 
Constitution remains unaltered it must Ik construed now os it wax 
understood al the time of its adoption; that it is not only the sitme in 
words but the same in meuning, ‘and as long as it continues to exist 
in its present form, it spcalct not only in the same words, but sviih the 
same meaning and intent wiib which it spoke when U enme front die 
hands of its framers, and was voted on and adopted by the p^plc of 
the Linitcd States.*,. . The provisions of the Federal Constitution, 
undoubtedly, are pliable in the same seme that in appropriate coses 
Uicy have the capacity of bringing within their grasp every new con.- 
dilion which falls within their meariing. But, Ihcit iiuaning is change¬ 
less; it is Only thcirajfi'/difflhAffwbichis extensible.' lT\JfavMV,Cvf>Bft9n- 
WfaUh, 55 C.L.R. L. Lord Wright made a similar observation; "It 
is true that a Constitution must not be construed in any narrow and 
pedantic sense* The words used arc occcssarilygeneral and their fuU 
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import aod true meaning can ofien only be appredaied when con¬ 
sidered, ns ibe years go on, in relation to the vicisdtndcs of iact which 
from time to time emerge. It is not that the meaning of the words 
changes, but the changing circumstances iJl us irate and iUuminatc 
the full import of that meaning/' 

The Mmc question arises when there arc fortmiM to the teat. A 
typical instance b furnished by the decision of the Tuhandt Cer» 
ftditnmtlU de Tituian in a recent case, (1553. Sirey, L2.]0t.) There 
the quesiion arose with regard to the interpretation of Artide 330 of 
the Penal Code of France, as amended by the Statute of the 13th 
May, 1863. Article 330 penalizes "public outrage against decency'' 
hut does not provide any definition of the offence. It therefore, 
been left to the courts to define the offence upon a logical interpreta¬ 
tion of the terms of the Article. In the case In question the Conn 
laid downtliat there arc three elements of the offence: (1) the factum 
of outrage against decency, (2) the publicity given to the act by the 
offender, and (3) the criminal intention evident fioin (he act luclf. 
llic facts of the case were that the accused, a member of a nudist 
colony, bad traversed a public street mfifin-Bi/iit Jiu but without offen¬ 
sive gesture or atdtudc. The Court held that as the act had taken 
pbcc m an isolated island and, conscqucnlly, llicrc was no great 
publicity attached to it, no criminal intent ion could be deduced from 
ihc act itself and, tlucrcforc, the accused had not offended against 
Article 330 of the Penal Code. The same view is held by the cuutts in 
Engbndin regard to Interpretation of a statute which is silent in respect 
of a matter falling within it* logical ambit. Thus, as Afajiwett pobits 
out, a statute which simply creates a corporation but does not expressly 
grant any powers to it, is deemed to have given the corporation all 
the genera! legal attributes which are associated with a corporation.* 
IfLterpretation by Analogy, Wiicrc the text of a statute is clear 
but its exact ambit Is doubtful, the rule of analogy comes into play. 
The basic piindple of this kind of interpretation is founded on the 
maxim, abi tadtm Tad», idtm jus. In other words, the rule can only 
apply where the legal idendty of the circumstances justifies extension 
by analogy. This rale of interpretation seeks to ascertain the fitnda' 
mrntal teason of the provision of the text [ratw jutis) and applies the 
same rale to similar circumstances. It is, therefore, based upon the 
fiction of an inieniton of (he legislature which it has not dearly 


t MwrwtU* Of - -cii., fSi. 


IntcTpretatim vj ihr Cmstituiion 77 

expressed. This is the prindpte which German jurists have summed 
up in the maxlntr was Eintm rttkt ist,das bi detn Amkm billis-* The 
rule of interpretadon !j>’ analog has not, however, been fulty adopt¬ 
ed hy Englidi Courts and has generally been confined to the extension 
of the rules of the common law. It was, tor instance, laid down by 
the Trivy Council in Datr r. Jogh/sh Cfmndtr Dutf, (1875) 

19 W_R. 353, that "arguments from analog may arise where a prin¬ 
ciple of law is Involved; but where the Courts arc dealing with the 
positive enactments of a statute, reasons lounded upon analogies are 
scarcely applicable." This ohservation, however, goes too far, and the 
more correc t vie w of English la w appears to be that analogy b only per¬ 
missible where it inevitably fiows from the test of a statute. Forinstance, 
Maxwell cites cases where Acts of Parliament, which ^ve a “single 
woman" who had a bastard child the right to sue the putative 
father for its maintenance, were held to include in that expre^ion not 
only a widow but also a married woman living away from her hus¬ 
band.’ Thus, in AVifAfeci C- tCruMack, (195B) 1 AUE.R. 154, it was held 
that a maTricd womau living apart from her husband under a sepa¬ 
ration order containing a non-cohabition clause was a "single 
woman’* as against her husband for the purpose of the bastardy 
laws, Dcv'lio, J., in lilt course of his judgement, observed that "it 
had been settled by a series of cases that tit construing the expression 
‘single woman’ the courts would have regard to tltc dt/itfh position 
of the w^man rather than to her status In the eyes of the latv." He 
also pointed our that "the artificiality of the construction which the 
courts had given to the exprcsaiDn *a single woman* was brought into 
high relief when a wife asserted agmnst her own iiushattd that she 
was a single woman.’* 

The same rule is to be found in the jurisprudence of France. For 
iita lance, Geny cites the case of the statute which deals with guardian¬ 
ship of minors under control and which has been extended to cover 
the cases of minors who have been released from control, ^Tius the 
rules regarding incapacity and causes of exdtmon and destitution 
have been extended by analogy from the case of unretcased minors 
to that of released tninois.^ In Italy, on the other hand, the rule of 
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analog’ has bccrt sci forth in Article 12 of the prcrlimitiar)' provisions 
of the Civil Code of 1942 which apTtnii Hritu etijoins upoji judges ro 
follow the rule of analogy where die text of a statute is sllrut or in- 
sullictent. An interesting illustration of the rule is 10 be round in the 
judgement of the Italian Supreme Court in Miaiita of A$ticttltHt( 
Foresti r. Borsfompngnie^ 1953- Gtur. it, I.IJ94. In dial case the ques¬ 
tion was raised as to whether the regulations relating to jurtftdiciion 
of courts srere applicable (ocoses pending before die Council of State 
(the Supreme Administrative Court), In deciding the question in 
favour of the application the C^tit di Caaeziont. held diat 
Articles 41 and 37 of die Code of Civil Procedure were only appli¬ 
cable to proceedings before ordinary courts; but, the Court 
observed, ‘‘the rule constitutes the mauifatadon ofn much more 
extensive principle which could be ascertained by systematic inter¬ 
pretation and by le-constnicdon of the mnt Itgu which animates and 
vivifies the entire material relating to the determinatton ol' questions 
of juriKHcliOD.” 'Hie Court, thercrote, held that on ihe analogy 
of the ordinary courts of law, the regulation* ntbilng to juris¬ 
diction were applicable to the proceedings before the Cmtncil of 
State. 

Ji should, however, be borne in mind that the rule of analogy, 
wlicrc permissible, can only apply under certain ^cial dTCiimslan¬ 
ce*,’ In the first place, the rule only coma inu) play when the text 
clearly and unmistakably admit* its application. This is analogous 
to the rule of the common law that the extension of a statute is 
confined to its strictly necessary incidents or logical consequence*. 
Secondly, the rule does noi apply w-here the law demands strict 
interpretation of the text. An interesting case in point ii rnrnished 
by the judge in cut of the Court of Appeal of Lyons in .^farjfn r. Sauttf, 
1953. Sirey, 2.165. Therealmsband, who had bequeathed his entire 
estate to his wife as a universal legatee, was killed by her during the 
course of a quarrel. Immediately after the crime, the wife executed 
a will making her broUicr universal legatee and ihemaflcr committed 
suicide. The will was contested by ilie heirs of the deceased husband. 
It was contended on behalf of the legatee that the suit waj not main- 
tamable under Article 957 (2) of the Civil Code w'hich provides that 
the revocation of a gift on the ground of ingratiiude on ilie part of 
the donee cannot be made by the donor against tiie hdra of the donee. 
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Hic Court Iioltl that "Artitic 9S7» Givi] Code it an cxccpdona] pro* 
vision, nol on])’ because it prohibits action iftur a very brief period 
but plfyo be cause U coustitutea a double derogation u> the principle 
that an heir continues tlic personality of the decciued; and it c a nno t, 
therefore, be extended under die pretext of analogy.” 'Fhe same ww 
has been expressed by the French Courts In respect ot penal or taxing 
statutes where the rule of strict mterprctaiton U foUovsed, (See, for 
iustance, /» w Societi Cisitt dt SainU^PitHlit^tv, 1900. Sircy. 1.531.) 1 he 
same rule has been uniformly rolloMfcd by the Italian Courts. Thus 
in Minhter a/ dirsiwuftea^ Dc/nn^ep. Cuiiamo, 1953. Giur. it., 1.1.29B, 
it has been held by the Supreme Court oTXcaLy that the rule contained 
in the last elatwr of Article 111 of the CoDsUtutlon, which imposes 
linutudons on revision of the decisions of the Council of State and the 
Court of Accounts, ts of an explicit character and does not permit 
extension by analogy- Stmilarly tn Chiotii p, ITtnrioit, 1953. Giur. it. 
L. t.L()Q8, the Supreme Court has held that Artietc 1350 of the Qvil 
Code, which requires wriuen documents for certain types of con¬ 
tracts of agency, vs of an exceptional diameter and, tlvcrdbre, ex* 
dudes analogical interpretation. 

Reeatiese to Extraneoii* Aids. Where tltc text is obscure or 
insufTicienl, ihc courts .arc entitled to refer to two classts of dreum- 
stancm for ascertaining lilt real intent of the legislature. The first 
class covers rcrcrencc to other parts and pro visions of the statute, 
such as the title, the preamble, and the marginal notes. The common 
law rule b that the title of a statute is an integral part of the Act and 
may be referred to for the purpose of ascertahung the general scope 
of the .Act and throwing light on its construction. It b not, however. 
coneSusIve evidence of the intention of the legtslatune, and the con* 
struction of a statute cannot be liiintcd by its title. It can only be 
taken into eonddrration as ati aid in ascertaining the legblativc will 
where the text is ambiguous.* The same rule b applicable under 
the commoTi law to the preamble to a statute. It may, therefore, 
legitimately be consulted to iolve any ambiguity or to determine the 
meaning of words which may have moro than one or to keep the 
effect of the Act within its real scopc. Thus, in All9m^Gcittmt c. 
Priitfe Ermit dhgHitMr cj" [[oJUfDrr, fl957) A.C. '136, Lord Slmmotids 
observed; “.'Wmance may be obtained from tlic preamble to a 
statute in ascertaining the nieanlng of the relevant enacting pan 
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smcc tvords derive tiicir colour and content from thtir coniexL But 
the preamble is not to ofTccl the meaning otiierwise ascribable lo ilie 
enacting part unless there be a ccmpelllng reason/' The Supremr 
Court of India has also laid dmvn in in rr Ktrala Edtifniiim BiU, A. 1. R, 
(1958) S.C. 956, iliat the policy and purpose of a statute may be 
gathered from its long tide and preamble. Similarly, die heading of 
a section or a marginal note may be referred to for the purpose of 
arriving at n conclusion as to what, according to the legblature, was 
the purpose of enacting the section. In BfitgtU Immunih Ch., Ltd, v, 
Stati of Bihar, A.I.R. (1935) S.C. 66L, the Chicfjostlccof the Supreme 
Court of India lefcrred to tlie marginal note to Article 266 of the 
Constitution. Scea1so.Ar<id(»did p. Changdic Sugar Milb Lid., A,1.R. 
(1958) Bom, 491, 

Tlic juinsprudcnce of other countries, however, permits greater 
latitude in the use of the preamble to a statute, A rcccni decision 
of considerable Imponancc is to be found in the judgement of the 
Tribunal dc Paia of Paris in Ei LTadi Djtfuri r. Sod/i^ Amxrale dr Bitn- 
faitatiit. 1953. Sirey. II. 96. There the question was raised as to 
svbcthcr a subject of Morocco could claim liie rights conferred bv 
Arljdr 8 of the Statute of the ht September, 1948, on proprictoi's of 
immovable properties in France, 'ITrc Court held that as Morocco 
was a pioirctcd State and not a member State of the French Union, 
a Moroccan subject could not claun the bcneRt of Article 81 of the 
Constitution of 1947 which placed rreneb nationals and inhabitants 
of thr French Union on the same footing and ensured them the enjoy¬ 
ment of the same rights and liberties, 'fhe Court, however, proceeded 
to refer lo the preamble to the Cotisdrudon which pro^ims the 
rquallty of rights and ofaligatiotis between France and the nations 
and peoples which form one communitj' with her. Therefore, as 
protected States form part of the French community, they held that 
individnab of nich nations enjoy the same civil rights os French 
nationals by virtue of the preamble to the Constitution. 

Generally speaking, all systems of jurisprudence also permit resort 
to Ollier extraneous aids where tlic text is obscure or amlnguous The 
most important of such aids may be grouped under the heading oi' 
iratatix firdparatoirts which include proceedings in Parliament and 
reports of parliamentary committees or commissions. 'Hiijs, In tRc 
United States it has ^eo hdd that in order to ascertain the 
meaning and purpose of a provision of il)c Constitution, resort may 
be bad to extraneous facu, such as die earlier state of the law, the 
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ciiTtuusLuicifS <if contemporary history or the discussioi^s in ihc Cons¬ 
titutional Convention. r. DoWj 176 US. 58!.) Indeed, two 

of the most out-standitig judges of the Supreme Court, Mat^hnl^ C. J. 
and Storey, J*^ have gone to the lengLh of referring to Hamilton's 
The Fede/aliu for cluddating doubtful points of (aw. (See Af^Ctdloch 
tJ. Maiyhndt (819^ 4 WTieaiqit, 4S4; and Prigg r. lfl42, 

16 PcicRj 561-562). A more recent \ievi‘ of the matter has been thus 
stated by the Supreme Court in fmhof-Serk Si!k Dyeing C$. n. £/,5., 43 
Fed- 836; legislative debates, partating of ueceKity of iro- 

prorpptu statements and opinion, cannot be resorted to^ with, any 
confidence a$ following the iruc intent of Congress in the enactment 
of statutes p a somew hat different standard obtains ^vSth reference to 
the pronounccniftnt of committees having In charge the preparatio-a 
of such proposed lawjt. Tlicse committees^ annoimccments do not, 
of coitnc, cany the weight of a Judicial opinian^ but are nghtfuUy 
regarded os possesaing very considerable value of an csq^Ianaiory 
nature regarding the Icgisladv^c intent where the meaning of a statute 
is obscure.'^ 

A strict sie^v now prevaib in England, lluiir in IlicArr & SW 
Lui, r. London SiKUty tif C^fnpesitorsy (Id!3) A.C. I iS, Lord Haldiine 
observ^ed that he bad no inicntion to enter into speculations regarding 
the intent ion. of ParUanicnt, for such iniention must be ascer tamed 
from the terms in w'hich the Icgidature has finally expressed its condu- 
siom. Hcp thereibre, excluded from consideration every matter other 
than the state of the law at the time the statute vv^ts enacted. Dicey 
thus explains the view generally held in England: **An English Judge 
will late no notice of the resolutions of either House or of any tiling 
whidi may have passed in debate- (a matter of whicli he ohijemlly 
has no cognisance) or even of the changes which a bill may iiavd 
undergone between the moment of its first introductiun to Parliament 
and of il 5 receiving the Royal Ass:jit."* This would, hoivTTVet^ appestr 
to be an extreme statement of the rule. Originally a more liberal and 
rra^onabk view was tahm by the English tkinrtM. Thus^ in S-E. 
Hailway p* Railway Cmnmhiwnef^ (188Cl)i 5 Q,B.D. 217, Cockburn, C J, 
made the folio wing observation: *'\Vhere the meaning of an Act is 
dDnbiful, we ate, 1 think, at liberty to rectir to tJic eircumstaneci 
under w4iich it pas^ into law a$ a means of solving the difficulty.** 
A refcreucc was accordingly made to the speeches introducing the 
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Bill in the House ofConimotu and in liir House of Lords. This stew 
was 5 uh»qttentiy dUapproved by the House of Lords in f. 

Buhop oj Oxford^ (1880), 5 App. Ctas. 314. Tlw correct view would, 
however, appear to be that whife it is not permls^fale to reler to par- 
Ibnicntary debates in dealing vrillt tite inierprcrtation of an obscure 
teset, inch irreienceis admissible when it rnrms partofthetrumunding 
circumstances leading to the enactment of the statute. In Eastmea 
PhtastaphU Mattrids Ca. », CfmptroUtT^Otutrd nf Pairntiy (1, A,C. 
571, l.ord Halsbury expressed tlie '.‘icw that for the purpose of con¬ 
struing the I’atents Act, 1888, reference could be made to the report 
of a commbslon appointed to enquire into die working of the Patents 
Art of 1883. The scop* of this observation was, however, of a limited 
character, and, as pointed out by Ij^rd Wright in -■t<MnT Railmniys & 
TtadmgCo. P, lahitd Sifvenat CtMnmiioitm, (1935) A-C. 445, reference 
was made by Lojrd HaUhtiry noi directly to ascertain the Intention 
of the words used in the Act but as tlie *‘morc acsairatc sermre of in- 
fomiation as to what was the evil or diflSculiy which the Act of Tarlia- 
meni now under consiructton also intended to remedy/' It wouldj 
ihcrcforc, appear to be clearly established diat reference to /rat'iiujc 
pt^peramrtt can only be made under the common law as an integral 
pan of "such txtemai 0(r historical facts as we may find necessary to 
make us imdmtand the subject matter u> which die itiitrunients 
relate and the meaning of the words employed/’ [Lord I.aiigdalc in 
CtiThdm r, i^uiiop iff ExtUr^ (I 850J, M Jur. <H3}. This view has also 
been eiidoncd by- I>«d Min in AitaniyMa^ai fat liHtiih Cdumbh a, 
Amm^Ctiftnil for Canada, I937P.C.9I, where the question 

wi» raised with regard to refertmcc to the report of a Royal Gom- 
mii«toi}; ‘Tt sTOuld not be contended iliat the statement of the Min¬ 
ister in die order of reference ihaL the sra^tion was enacted lo give 
effect to die recommendatidna of iJic Royal ffemmission bound the 
Provinces or must necessarily be treated a» conclusive by the Board. 
But when the suggestian is made that tlic legislation was in truth 
crimiiial legislation, hut was in substance merely an encroachment 
on the provincial field the existence of the report appean to be a 
material cireomstancr-” 'Hie strkier rule of ijilcrpretaiion has also 
been followed in Anstralbi wiiere it has been laid down by the High 
Court that reference io the Convention Debates regarding ihe Austra¬ 
lian CoiisiiiuiifjR is not permissible. \^c Municipal CoiacU fSjdanf, 
ThrCammimu'fatlh, I CX.R. MB). Tlic courts in India havefellcrwed 
the same rule. Tlius, iu PtadtNi Sasmat t. lignaifftffal htmt Tax 
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Ojficei, A.T,R. (ld3B) Cal+ 535* the High Court of Caltuita bus Iic[d 
thai aEdiough Uie proceedings 10 the legislature arc not rclcvsmt For 
the inierprc tatloa of -statintes^ ttjay bs tefenT:! id for ascertain¬ 

ing the bickgromid, ihai h to tay, the reasons which impelled the 
[cgislatiirc to enact a statute in a particular way. lu Gjpahft r, SlaU 
a/" Madras^ A.LR. ([950) S»C. 27, it was olKCfV£:d by K^tnia, CJ. 
Uiai it was permissible to reler to ckbsites in tlic Cojistituent Assembly 
for the purpose of indicating tfaal the atientian of the members ivas 
drawn to si partttubr word or phrase* Paliifijali Sastri* J, aJsa refer¬ 
red to the sibtence of the word '^^seditioir' in Article Vi (2 l of the 
Draft Constitudon and its final deleuon. In Rm .Vundan rr. Sinu^ 
Ad.R. (195^?) AIL 101^ il was held that while a refcrcjicc to the de- 
bales in die Constituent Assembly and ilic Report of ilie Drufiing 
Committee might not be pcriimsthk to interpret a secdon when It is 
dcar» die debates and proceedings have value as a matter of histo* 
rical interest and can, therefore, fac referred to for die purpose of 
elucidaling a point. 

Tliis rigid esumn of interpretation has not, iiowevect been accepted 
by the jurisprudctice of continental and L itin AmeiHcnii conn tries* 
For instance, under the law of France it is p^^rmissible to refer to 
immiix ui cases of obscurity or ambiguity of a text, but^ 

as Gcoy points out^ French Courts linve not always attached much 
importance lo the evidence of parliament ary proceedingj* The judge^ 
ment of the Gourde Ciissatkin in h m P^tissitr du 1923- Dalloss. 

1.31*1 provides an interesting example of how rcfeicncc to parlia- 
meniary proceedings has been used to interpret au anibiguouj; text. 
In that cas*r the questiou arose as to the meaning of .Article 19 of the 
Statute of the 10th August, 1920, and Article 14 of the Statute of die 
I 5 th hfay, 1924, Tfic Court in ttiterpreting these Articled n?ferred ti> 
die ptweedings before Farliament and the amendmeuis which had 
bi?cn iniroduccd during the course of the procmliu^ and thus gave 
a meamug to the Articles based ujion ilieevideuc^^ of sudi proccedingt* 
The iamc view has been taken by ihe courts in Belgium* For iiutancc^ La 
a recent case ilie question was rabied with regard to the interpretarion 
of Article 448 of the Belgian FenaE Code which penal kes public injury 
hy gestures or words. Tlic Court of Appeal of taiigc Aisdnguiahccl 
between cases where such offensive acts are done in a public pface and 
c^cs where such acts arc committed in a place which i% not public 
but lapcn to a certain number of persons, ft held that in the fintt case, 
apart from proving the fact complained of, there was no iiccessLiy of 
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juldticing furthrr tt’idence of the furscncc of other persom- In the 
second case, however, Ihej' observed that in order to fulfil die require- 
mrubs of the Article, the presence of t^vo or more pensotta was necea- 
sary. Tliii duiinciiott was made on the basis of evidence furntshed 
by twaux fir^paratoim \ Puhlit P/oftmtirr and L...e,G,. 1953. Past- 

crisie, 1,1. ai p. J4.} The same rule is followed in IiaJy. Tlius, in 
Amminisirathn Finanz* c. StcUid Ansnima Imm^btiiof/^ 1953. Giur, it., 
I.1.7fi3 where the question was raised with regard to (he inierprcta- 
tion of Ariidc 2ifJ4 of the Cisit Code, reference was made by the 
Supreme Court (o ihc ImoH prtparatm of the Civil Code of 1865. Bui 
neither in France nor in Italy conclusive weight i« attached to fra- 
™iw pTeparataiTes- Tlicrefore. in .Marini Patiina u. Proriftrc af Babgaa., 
1953. Giur. it,, 111.17, where die question was raised w'ith regard to 
the interpreution of the Statute of the 10th April, 1951, the Coun 
refused to accept tlie evidence of famri prepamtari os conclusive, ob¬ 
serving tliat it is cm>ncoiJs to identify the will of a greater or smaller 
number of parliamcntar)- members with the will of the legislature. 

Where the text is obseurr or ambiguous, it is also permissible 
according to the accepted rule of jtirjsprudcncc to resort to oontem- 
poranrom circumstances judi as the conditions under which the teat 
was enacted, the state of the law at the time of the enactment, the 
evils which the cnacimenL w'as intended to remedy and other extra¬ 
neous consjdcratloas. Tlie rule was iljus laid down by the Supretnr 
Court of the United States in GW™/ Itnadcatting Sjr$ifmv* JlfiJgtpvTi 
lireadtaiting Siaiitm^ 53 Fed. (2) 664: “It is a well-established rule of 
statinnry construction that to determine the Icgbiadvc intent, the 
Court may take into consitlcradOTi liic condiiioiu existing at the time 
oi thr legislation in question, upon which llic legislation was intended 
to operate.'* Tlie same view was taken by the Indian Supreme Court 
in Katki Jtamig t. .Jw/r »/ SeurasSira, (1953) S.C-R, 435, in order lo 
asecriain the precise dnuTnstanccs under which the Ordinance 
prating ^dal courts was brought into force. On tlic same ground 
it is permissible to refer to ilic general history of a statute ai an in¬ 
trinsic aid to interpretation. See Uarak Singh r. fCailaik Singkf .AJ.R. 
(1958) Pat. 5fll. Tliiu, in P/opk t. Oditmo, a case cUed by Crawford 
(op. cit. p, 3S6) the .'Imerican Court referred to the history of the 
enactment in order to ascertain the mtcni of the legislature. Another 
illustration of the rule b furnblicd by the decision of the .American 
Supreme Court in Uaiud StaUs a. Rtijmor, 302 U,S. 540, Tliere the 
question was raised with regard to the iittrrprelation ofa statute under 
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which ihc possession of paper similar to that usetl by the Government 
in printing its ciuTcficy notes coiutiiutcd a critjiinil offence. The 
Supreme Court referred to the history of the legislation and observed 
as rollnw^t “'Fhe section now under consideration is plainly a cul¬ 
mination of ii long scries of legblative acts, each of which has declared 
it to be a crime 10 have possession of paper counterfeiting the dU- 
lincttv'c paper, and suitable to be made into counterfeit obligation. 
Eadi change since 1833 was mtended to make the posscasion of 
counterfeit paper more dangerous for counterfeiiees," 

On umihtr grounds it has been held that it is pcrmiHible to rder 
to contfmporanen exposith or the interpretation placed upon a statute 
by the autiiorities at the time of its enueuncut or soon Lhereaftcr, 
Such eoniemporaneous inlcrprctalioti extends to that of executive 
authorities. Thus, in Ermt u. A^wtror, 196 VV'usli. 138, the Court ob¬ 
served as Ibllowst “Hecausc of the construction constantly given this 
statute by die administrative oEhcers wliosc duly it and has 
always bcdi, to rnibree it" because of ihc repeated rc-enactirtcnls of 
the original act without change; and because of the judicial sanction 
given to it, the construction put upon it should not be overturned 
now so as to affect past transactions untess manifestly wrong,” 
Retrospective Opevatlon : the Rule of Roman Lnw. Another 
important problem of interpretation relates to the temporal ambit 
(jf the operation of the Coiislitutiotl- .Artide 39+ expressly provides 
that ^'this Article and Articles 5,6,7,8,9,6l}, 324,366,367, 379,38(>, 
368, 391,392 and 393 shall come into force at once, and the remain¬ 
ing provisions of tliis Constiiution shall conic into force on the twenty- 
sixth day of January. 1950. which day is referred to in this Constitu¬ 
tion as the comniencenicnt of this Constitution." Tins provision docs 
not, however, offer any solution to the many issues whicti .iri« in this 
connexion, llie classical jurists of Roman Law*, which is the source 
of all rules whidi have been adopted in the jurisprudence of almost 
all modero Suites, divide facts of legal Import into three catcgorTiis 
from the point of view of the temporal operation of a constitution 
or statute, 'fhae arct—(t) Jiiffe pMrfrWw, i.c, facts which arose and 
were concluded or transactions which were completed before die 
comtnctxccmcnt of a constitution or statute; [it) facia fufur&j i.c. facts 
w hich nnsc or transactions which are initiated after the coming into 
foicc of a constitution or statute; and (till facta peoJentia, i.c. facts 
which arose but wort not concludcdor iramactions which were begun 
but not closed before die commencement of a constitution or statute. 
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Foltowuig thifi classtfic4iIoit} the rule oT Roman Law layis dotvnT 
'*Leia tt €>otutituti6ntt futuTu, ftrim fit datt negotiii ir/tii aifMm 

premita m^naii itiji nornmaim ft dt ptatimti tmpm €t ndhitt ptndmti- 
kut tugotiis fcutiim at,*' The ruk is clearly based upon iliiw prind- 
ples; the first ;$ that a new statute or caastUution dens not operate 
so as to affect pratterUa. Secondly^ a new statute or canjtitntion 
has retTOspcaive operation and aJTccti/erto pnutnita if iherc « an 
express provisiott to this effect* Thirdly, yiirljt pttidtntie come within 
the operation of a nosv statute or constitution. 

The Rule of the Common Law* Generally speaking, EtigiLih 
Courts have adopted the rule of Roman I^w. llic foil owing princi¬ 
ples mas be deduced froin these dccisioiis. The first is the principle 
of vealed rights* Willis, J. pointed out in PkUlips e. Eyrt, i'l87a) 
L.R. 6 Q.JJ* t, “retityspcctive laws are, no doubt, primn fmt of 
qu^onablc policy, and contrary lo the gcntrral principles that 
legislation by which die conduct of mankind U to be tegiilated ought, 
when introduced for the first time, to deni with riiture acts, and ouglu 
not to cliangc the character of past traosactiDna carried on upon the 
^th of the then existing law**' In other words, as clarified by Wright 
J. ra /n « Athiumn^, C1898) 2 QJl, 551, "a retrospective opetniion U 
not lo be giv™ to a statute so as to impair an existing right or obli* 
gallon." Craics has, therefore, rightly pointed out that ^'a statute is 
deemed to be rctrospeciivc, whidi takes away or iinpaiis anv vested 
right acquired under an existing law, or creates a new obligation, 
or imposes a new duty, or attaches a neiv disability in respect to 
tninsacumis or considerations already passed.'" Tlic only exccpdoti 
to this rule IS d,at vested rightfl do nm include procedural rights 
Thr second ptmcipieisihat retrospective force may bcasrxibed to new 
statutes or constitudons if from eKpric.?s words or by neccaary implica¬ 
tions It apixarsthat such teas the intendonor diclegidaturt!* 'rherefore 
rctrospiaitive operation must be given toa staliiie if diatcfrcct cannot 
he avoided without doing violaKc to the language of the enactment. 
If die enactment IS expressed in language wliich is fairly capabir of 
eoher i^rproUUon. no Prospective operation can be attributed u> 

^ retrospective operation may 

be abrogated ui publio intcrcsi. To use the words of WtlEo f r,. 

FAi/fjpj r. ■'allowing the genetal inexpediency of rotrtHKcdve 
legislation, IE eantioi be pronoimced naturally or necessarily uujuai 
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Thcix; may be orcaiionj and circumstances involving the Wety of the 
Stale, or even the couducl of mdtvidua! subjects, die justice of which 
prospxtive laws made for ordinary occasions and usual cKigendcs 
of society for warn of pre-visjon fall lo meci, and in whicli the execu¬ 
tion of the taw as it stood -it the lime may involve practical public 
inconvenience, yat^mam Jui imtma hj(aia.” 

The same vneiv has been taken by the Courts in the United States. 
Tims, in l*t«pU r. DUlienf, 29B Ts'.Y.S. 29b* It w;i 5 laid down as follows: 
*Tt is cbielly where ihe enactment would pn^udicially alfect vested 
rights, or the lcg:d character of past traiisacticnis, that the rule b 
qucsiintt applies. Hver>' stniute, it has been ^aid, which taiss away or 
impairs vested rights acquired under cxisdng laivs, or creates a new 
obligation, or imposes a new duty, or attadics a new disability b res¬ 
pect of tran&actions or considemtinn already passed, must be presum¬ 
ed, out of respect to the Legislature, u> be intended nut to haw a rc- 
trospectivt opemUon." Secondly, Amedcan Courts have also held 
that comideralions of pubtie good atid public justice arc suJUdent 
reasons for maintaining the retrospective character of statutes even 
if they impair or affect vested rights. Thus, m Tmn af CtfrA™ p. 
JnhabUmif af Storanpon^ -1 Ckiim. 209. U was observed that "latvs of a 
retioaeiiVC nature, al&ctbg die rights of iudividituht, not adverse to 
cquIiaUk principles, and highly promotis’c of the general good, have 
sn far been passed, and as ufien approved . 1 very much ques¬ 

tion whether there is an existing government in. which Jaws of 
retroactive nature and effect, Irnpairiiig veatrd rights, liut pro- 
motive of justice aiul the gcmrral good, have not been passed. In 
England, such laws frcqumtly have been pa^d." The same view 
lias been taken by ilie (Courts in India. In Rustomji v. Bai Mod, A.l.K- 
(iS-iO) Bom. 911, Bcamnoni, CJ, J, expressed his vinv as foUavys: “No 
doubt the general principle is that Acts of the Legulaiurr are not 
given rciTOspcctive cffLct unless the language makes it dear tliat 
such was the iiilrntion, but 1 apprehend ilial in applying that prin¬ 
ciple one must liave regard to the general character of the Act in 
question, and when coitstruing an .Act introduced for the purpose of 
applying an equit.iblc doctrine to certain teansaclions considered 
tx tiypoitifii to be taddng in equity one should not assunic that the 
LegUbture intemlcd that ilie Act shnuld not h.'ive reunspectivc 
effect, btit wislies u> preserve rights acquired in such trat^ction.>*.'' 

The Rule of Contuieniiri Joruprudcace, The same basic 
principles are to be found in the continental legal systems. For 
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In&taiice, Artklc 2 of tbt Civil Code of France expressly lays dovMi 
that '*a statute prosntles only for tlir fuinre aitd luis tin rcin)i.'ici)vn 
cnett," Recent tlcdsions of the French Courts have, however, 
considerably modified the lipplication of the rule against rflroac- 
(ivity. In the fim place, ic has tieen laid tlovs'n that “a new statute 
governs, in principle, tircnmstanciu estublishcd and Legal rebciom 
formed before its prosiiulgalioiL'’ t'. I'Vwrf Srniard, 1932, 

Dallot;, U IH,) Secondly, the application of this principle is excluded 
and the rule against retro.vctivity formulated in Article 2 of (he Cit'll 
Code comes into play where the new statute impaini or iiffccts rights 
act^uired under the authority of the prevnous statute. It will hr seen 
that tliLi rule corresponds to the rule of vested rights under the 
common law. French Couru have, however, dbtinguished betsveen 
droits flfyuii (vested rights) and /« simpit.f tsipetiafises (rights in expect¬ 
ancy), and droits sct(uit have been dclinetl as rights acquired tor the 
benefit of 3 person svliicb are founded upon a legal title, cilhrr con¬ 
tractual or Judicial, Flius, in Joiritit e. det AttlomohUrt Otiahojf, 
1932. Sircy. I, 129, svhtrc the plaintiff had cnicmd the strsiccs of 
the defendant company under a coutract of employment for an un- 
S{>cciFicd period and the contract contained a clause fixing a Icrtu of 
notice lew than that allowed by local usage, it was held that the 
statute of I9tli July, L92d, under which such a ebust; was null and 
void, was applicable on the ground that “the law did not confer any 
definitely vested right on the parties to tbr application oi a clause 
tvhich the Ijtgislaturc, for reasons of social interest and protection 
of labour, has declared unlawfoL” 'Hic Court, therefore, held that 
the clause in die contract of employment was invalid. ThiKlly, the 
Frcndi Courts have also Jicld that there can bt^ no droih actjuh against 
''public order' ’. They have, therefore,generally follo>i.-cd the principle 
that in public inlemt and for comman he-nefit. tiie rule agairut 
retrospective operation may be disregarded. This principle has been 
clearly cstublislicd by a series of decisions of the Cimt de Casiaijon a 
striking iastance of which is furnished by Do-DehUrr o. StottMett, IB 73. 
Sirey. 1-37. In that case the plartitiffj had engaged themselves to 
discharge their contractual obligation piihcr in gold or silver and 
in no other form of ciimncy. V^'hm the statute of the I2th August, 
lB7fi wiis enacted making paptT money compulsory legal tender, the 
plainiifTs claimed that in view of the statutory prtiviitott their sdpu- 
latinn to discharge their debt in gold or silver had become null 
and void. Tiiis conttnuon was not accepted ljy the lower courts 
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but on fitsal apjical it ^vas uphcUl by the Supitmo Couil. {Couf dt 
Csmitatt). In t!ie tourw of Ihck judgement, tlic Court obser\’<!d as 
follows: "Monetary' laws wbich prescribe paper money ascoinpiibory 
legal tender w'lth a h'Icw to averting an imminent crisis, partake of the 
tJiaracter of laws of police and security; and on this ground iKcy 
undoubtedly concern public order and, tUerrfbre, fall wititin tbe 
category of whidi cannot Ik dcrtigaled from by specUic agree¬ 
ment under Article 6 of the Civil Code .., In cfTcct, by impcsing on 
mflivlduals, in absolute terms and wLihoui admitting any exception, 
the obligation to accept as legal currency tUe notes of the Bank of 
France, the statute lias suiBdcniiy indic.'ited tliat its provisions extend 
to those who, before the promulgation of the statute, had stipulated 
that their claims could only- be discharged in gold or silver. Xo doubt, 
the Gtipulalinn is valid and binding on the debtor, in the absence,, or 
after the abrogation,orthe laws presmbingn compulsory legal tender, 
but it ceases to be enforceable from the moment the legidaturc has 
cstablUhcd the compulsory legal tender, and as long as this measure 
remains vii force, the creditor cannot legally refuse to accerpt in pay¬ 
ment paper currency to which the law' has attributed obligatory 
value equal to that of the metallic currency." "flic same view was 
taken by the Court in PfHaiff du Pfmt v, tht A(g,ittid- 0 ’*d ^ ircw- 
kouit Co., Ltd., 1927. Sirey. 1, 2fl9, 

The Rule of Italian La w and its AppUcadon to the Constitii-’ 
tion of 1948. Recent decisions of Italian courts throw considerable 
light on the problem of retrospective operation ofstatutesand etinstitu- 
lium. Article 11 of tlic Preliminary'Pro visions of the Civil Code of Italy 
expressly embodies ihr rule against tctroactivily. This has been 
coiUFtnicd by the Constitutional Court to mean that a new hm' cau- 
noT affect past situations or events; it cannot govern the past, but 
may afTccl the prcitenL or the future. Thus, in a case where the statute 
prescribed that the ossessmrnt of compeosatton for cxpmpriatjoii 
should bo based on criteria laid down in a previous statute, h was held 
by the Constitutional Court that the question of retroactivity did 
not arise as the statute in question rtTcrrcd to dedaratjoiis and 
assessments of value coinplcteti in the past and to legal consequences 
arising therefrom, but not for the purpose of affecting them dt nittfl and 
in w diRereoi manner. f. Puglia Sd Luamia, Giur. cost. 

1957. p. 75 -Sj'. It has also been held that the principle of iireiro- 
activity of statutes b not an aiisolutc ruk and must give way to the 
oppoiiitc principle of retroactivity under certain citcumstaiices, 
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particularly ia the fielder [lubflc law. ri. ^Qa^kiiatii, Foro 

Padano. I9’19, N. i, p. 257). A? re^rds tlie opi^ration of the Con- 
sdtutiDii. the disitnedon between mandatory and dirccdvc proviildtu 
baa not been accepted by the Conadtutiomil Court. In lit view the 
general rule La that all conadtuliunal provdsiona are applicable on 
and from the date on which the Canslitudon came into fbrec. Thus, 
in the cajie of Jit re EnjLo Cailtmi & oi/itrs ijudgcroents of the Italian 
Gonsdtudonal Court. lUSti. Vol 1., Jiitigcmcnt No. IJ, where the 
question was whether Section I Lt of the Law of Piibltc Security 
contravened .Article 21 of the Comtituiion, the Court m ul' the 
following pertinent obscrvaiions: “'Fhe pica that the new priacipte 
of comtUudonal validity k applicable only iq Jaws proniutgated after 
the Coiutitudon and not to anterior laws caotioi. b; accepted, ejnee 
from the textual point of view. Article 134 of the ComlitwUtm as well 
as Section I of tlieConstitutional lawofthe9th Febniary, 1949, sj>calt 
of thecotutitutional validity of laws without mohing any dlstincdDn. 
Further, from the logical point of view, it cannot be dented that tiic 
relation between ordinary laws and constitutional taws is die some 
whether such cutllnaiy laws arc previous or subsequent to con^titU' 
lianal laws. In one case, as in the other, oonstitutiuna] laws by their 
intrinsic character under a sj'stctn of rigid constitution must 
prevail over ordinary taws..... Discussions have mainly revolved 
round the quesdon whether the principle laid down in the last article 
(Article 21) might be held to he one orimnjcdktc appUcaiion or of 

a directive character-Tlic dLstinctloo betwTcn mandnlory anil 

directive rules may be the dctcnniiiing hiclor in deciding the ques¬ 
tion of repeal or otherwise of a statute, but has no such effect on tlic 
decision of the question of constitutional validity of a staiubc, and in 
eertoiji cajics a statute may be coos tit udondly invalid if tneonsistent 
with rules wliich are ofa directive character," 'Ihc Court, thcrefon:, 
held that Ardcle 21 of the Constittition was immediately applicable 
and qtiashcdthc proceedings started against the accused under Section 
113 of the Law of Public Security. This view was endorsed by the 
Court in the subsequem case of In rt Btyno Mieketi & cth/rt (op, cit.j, 
JudgemcDt No, It). From tlic foregoing discusdon it would lit per¬ 
fectly clear that, according to the autkoriiadvedeciiiijju, of the Italian 
Ctonstitudotial Court, Uie proa'isions of die Constitution of 194B are 
applicable on and from the date on whicJi H came into force, and 
affect and control bws enneted prior to that date or after (lie 
promutgndon of the ConstUution. It is also clear that accurdutg to 
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this vkw the question of retrospective operation of the Constitution 
dixA not arue. 

The Role of Tr^ tin Americaii Law. Generally speaking, the 
jurisprudence of the Latin American States is founded upon the 
sj*stcm ofconiincntal Europe. The rule in respect of mrospeedve 
operation of statutes presents no exception. For instance^ Article 
3 of the Argentine Civil Ckxlr, foUou ing the provisions of the French 
Code» laj-s down as (bllows: ''Laws provide frjr tiic future, they have 
no rctiospectiw effect, nor can they alter acquired rights.*' ’fltis has 
been interpreu’d to tnean diat "in a conflict between two laws u^hich 
deal svith the same question the old law governs the past and the 
new law gov'cms the future.” {In ft 15atri(/Ja/iefi Gnrniz iPawtifl, Fallos 
229, p. 202). .As wc havesecn, thbtisalsothc rule ofother legal systems. 
Secondly, as in France, the law of Argentina makes a distinction 
bet««x'r.n expectant rights and acquired rights. .Article 4044 of the 
Ciwl Code provides: "The new Liw must be applied to anterior 
facts when they deprive individual* of rights which are mere tiglit# 
in expectation; but cannot be applied to anterior facts, when they 
destroy or alter vested rights,” Thirdly, as in hranec and Italy, the 
law of Argentina recognizes that there arc no vested rights against 
laws of public order, {In ir.SeAojf/i/a Z)r.^«i & tf/'Afrr,Fallos226, p. 6a!), 
Similarly, it has heeti held by the Supreme Court of Mcadco that tlicrc 
is no question of retrospective operation wlierc a statute impairc a 
right which is in conflict with public interest, (Jur. sup. Xo. 922, 
p. 1718). Furtber, it should also be ramembered that the .Atgentloe 
Constitution of 1949 e.xprcsily provided diat ”thc permanent penal 
lasv most ^vourable to the accused shall always be applied even with 
retrospective cffci't.” It would thus be rsJdcnt that under the law* of 
Argeiuina the rote against retrospective operation b not of an 
absolute character. It ts true that under .Article 14 of the Mexican 
Constitution Uie prohibition against retrospective operation of all 
statuus is alwolute, but that prolubition only applies where die 
statute causes *^pt 7 jxddo dt aigttm". 11 has, thcrrXore, been helil 

that retrospective operation may be attributed to a siaitite where 
it does not cause any damage. (Jur. sup. No. 92S, p, 1720). The same 
general principles Juive been followed in the inteqiretation of con¬ 
stitutional laws. Thus, in a recent case, /« re Smtioi, 59Sctn. jutL, 3 
Epoca, n, 3948, the quejttioii w:u raised as to the elfcct of .Article 
27 of the Mexican Comlitution of July, 1917 on die acquisition of 
immovable properties by foreigners in Mexico. There an American 
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natioEuI had ^cfjulnrd landed properties in MesEuo befoirr tlse C^ti- 
idULitiDii came mlp force* but a^ AE-tkIc 27 did nm prmitt aoj* arqui- 
sit ion of imttio^Tihlc propciiy by fordgners iit tbe prohibited 
proceedings were imlUtitrd for tlic romputsory acquUiticn of the pro- 
pertiej^ in question. It was matended on bchairof the forci^ser that 
the Constitution could not, in the absence of express provisiom^ ex- 
dnguhb the rights which had already been acquired by Iiim. Thb 
cemtendon was accepted by the Supreme Court which ofaiei%'fd as 
follows: "A rorcigner who has acquired real estate in the prohibited 
zone before the Constitution of 1917 came into force enjofj-x the pro¬ 
tection of the law. . . . The Constitution of 1917 does noi esublish 
with rettpspeetivT effect a prohibition, upon fnreignm who acquire 
property along the frontier. ... It ha» bten said that the provhion 
of Ardcle 27, Para, 1 of the Constitutkiu* according to iLs grammatical 
liitcrprctaiiOiu not enacted with retrospective effect. To tlib it 
stiould he added that the Constitution, if it had the intention in give 
rrtrospeetive clfcet to that provision* would not have failed to jinavitlr 
for the legal post don of private acquisition.^' In odtor worefc, it 
is clear that according to the law of Mexico the Consututian 
cannot have tetroapeedve opcTfidon in the abeciice of express 
proviflion to that clTcct. Oa die oLher hmid^ it isgeiicmljy held dial 
all eonstiiiitional provisions are Enimediately appUcahle* Thus* in 
S. d. Commrrdal Suitiifi f Cia p. i?iiirifd Pndud Pailos 329, p. 

368^ die Supreme Court of Argentina has bid diywti the rule aa 
follows: ''The Articles of the Nadonal Cbnstkutbn prescribe that 
die exercise of one’s righu to the prejudtcc of die community or 
unju.u detrimeni of feltow cldiefi^ is an abuic of right—Aiiklr 35; 
that private property has to fulfit a social Function—Artide 38; that 
capital must conform to the objcci of social weU-bring—Ardde 39: 
that private initiadve for usurious increase of profits ji equally pro¬ 
hibited— A nidc 40; these Articles introduce overriding directives (br 
the inicrpreladon of the positive law? in force, from the dale of ihe 
sanction of the C^Himsdtudon of 1949, that die jtidicial tribunals 
cannot disregaffl them.’' Similarly in In /r .S'.,4, A'iurn^Hm Gmd rmr 
r. IteclPf talloi 229 ^ p. 456, the Suprcnic Court ttf 

Argentina observed that '"all bwi in Torre including die general anti 
procedural iaws must be Interpreted in the light of die nr-iv constitu- 
tion^ principles aiid in accordance with them.” 

The Rule in Kcshftvui M^tuivn Menon V* Stale of Bombay^ 
It is now ncce^ry to examine the view taken by the .Supreme Court of 
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1 fiflia In rrr^rd t o th liimportant question. It was raised for ihe first ti me 
in Ktittoi'on ^ioflhoPd .Vfiot«w p. SutU of [1951} S.C. 126* 

In that case proceedings had been started against the appellant for 
an offence pnnUhable under Section 18 (1} die Indian Press 
(Etncrgcncy Potvcrii Act in respect of a pamphlet published in I(149. 
Tt was during' die pendency of these proceedings that the Indian 
CToiutitulion came inlo force. It was, dicrcforc, coni ended by die 
appellant that as the relevant proviitoas of ihe Act were incon^ 
sistent with the fundimiL'ntal rights conlbred by the Ciorutitution, 
they became void under Article 13 'J j of the Cotisdtutkiji after its 
eomiucncetnent on die 25th January, 1950 and. consnquendy, the 
proeredlugs initiated against him could not be continued as they 
were contrar)- to the Constitution. "13ic High Ctnin of Bombay tlid 
not examine the contention as to whether Section 18 of the .Act was 
void under the Indian Constiiuiion but proceeded on the asiump- 
tioii that this contention of the appellant was valid. The Court, 
however, held that the question was governed by Section 6 uf 
the General Clauses Act, 1897, and, therefore, the contention urged 
h>- the appellant could not be sustained. Chagla, C. J. observed as 
follows; '*\Vhcn an .Act is repeated and ceases to be of any effeet, 
cuxUnarily die vested rights which have come into existence under die 
repealed Act and anything done or any proceedings tahtui come to 
an end with the repe^ing of the Statute. In order tosave vested rights 
aud in order not to affect what was done under an Am, in England 
Section 32 (2), Interpretation Act, 1389 was enacted which expressly 
saved ihc! previous operation of the rcpc.alcd enactment on anything 
done or sulTered under it and any legal proceeding which was pend’-' 
ing under the .Act. Similarly, in India wc have Section G, General 
Clauses Act, 1897, which is practically identical in Lennsof the section 
1 have just referred to of the Inlcrpretaunu Act.’' He further held that 
^'in die circumstaiu'cs and In its effect there is no difTerence between 
an .Act which is repealed untl an Act whicli is declared void, tn botft 
eases iltr Act erases to be operative. The bw is .innullcd.” Tliis b 
perfectly true, but the learned judge fails to appreciate the fact that 
ccTt'ain special conseqticnces follow from the repeal of an Act by 
virtue of cxprcia statutory provisions, and these cannot be attributed 
to the avoidance of legislation on the ground of coosiituiional iD'> 
validity. 

On appeal, the Supreme Court by a majoriiy uplietd the dccidoii 
of the Bombay High Court, although they did nut speciAcally accept 
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Chagb, C, J.H arEumctit that the mutter wiw gDVrrtitdl by SKCtitm 6 
of the Gtaeral Clauses Act, 1897, Das, J., drlivcrittg the judg^nicni 
of tlic majority, thus stated the bw: ‘’Every statute is ftfimi fadt 
prospective unless it i* expressly or by nectssarv' impiications made 
to have a retrospective operation, "I’hert is no reasorv why this rule 
of IntcipTietijiifln should not bs applied for the puqttwc of interpreting 
our Constitution. VVe find nothing in the language of Aetide 13 
(i) which may be read as indicating an inccotion to give tits retTos' 
peclive operation. On the contrary, the language clcarty points ihe 
other way. The provisions of T*an III giiuruntee wlial are called 
fundamental rights,.... TheiC rights arc giv.ni for the drst time 
bv and under our ConstimtioTi. E^fore Uic Cnnitiuition cams into 
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force there was no such thing as fundamental rights. What Article 13 
fl) provides « ilvat all existing laws wiiidi ebsh with tlie cxe-rciac 
of fimdamenia! rights (which lire for (he Grst lime crentcd by the 
Clonsdtution) sludt to that extent be void. As the fimdamental rights 
became operative only on and from the date of the Gonsdttidon the 
q^uesdon of the meonsistency of the existing laws witli ilioae rights 
must necessarily arise on and from the dale diovc rigJits came into 
being. It must follow', therefore, that Article 13 (1} can liavr no 
reirospcctjvc crfcci but is wholly inospective in its operation.-’ Prom 
this statement three principles may be deduced. In the first place, 
Article 13 fi} of the (institution has no fctrospcctivc cffcxt and does 
not, ihrTefore, alTcct taiy facia praelerila. Secondly, ail facta fuiata are 
governed by the provisions of the Article, Thirdly,yijfttf pmdftitia fall 
outside the ambit of its operation. 

Criticisms of the Views of the Supreme Court. It would be 
obrious that the fireL rule laid dow*rt by the Supreme Court ht in 
accord wltli the principles of other bgal sy-stems wt iiavo diACussed 
above. Difficulties, however, arise whli regard to ihe second and 
thbd principles enunciated by the Supreme Court. Is it txjrrect to 
assort that the (Jmistltution is wholly prospective? Cannot the 
CoTUiiitution have any effect on any ^to ptmientia under certain cir* 
cumslaoccs? Tlje answer provided by the Supreme Court is clearly 
and emphatically in the negative, and ii is, tlicreforf, necessary to 
examine tlie basis of tltedeciatonor the majority of the StjptTms Court, 
The Erst argument in support «f the deciiion may ht thus stated in 
the tvorth of Das, J.; "Article 372 (S) gives power to die 1*0141(16111 
to adopt and mtxUfy existing Jaws by way of repea! or amendment. 
Tlicrc is noihing to prevent tiic President, in the exercise of the jwivers 
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conferred on him h>' that article, from repealing, say, the whole or 
any part of die Press (Emergency Powtn} Act, 193!. If the PrtsiilcnE 
does so, then such repeal wilt at once attract Section 6, Geneml 
Clauses Act. In such a situation alt prosecutions under the Press 
(Emergency Powers) Act 1931, which were pending at the date of Its 
repeal by the President, would be saved and must ^ proceeded with 
notwithstanding the repeal of that Act unless an express provision was 
otherwise made in the repealing Act, It is, therefore, clear that the 
idea of the preservation of past inchoate rights or liabilities and pend' 
tng proceedings to enforce the same is not foreign or abhorrent to die 
Constitution of India." Mahajan, J. endorsed the argument as 
follows^ ‘‘Reference La this connection may be made to the provisions 
of Article 372(2} of the Constitution, Under this article the President 
has been given pQW'er to adopt existing laws and to bring them in 
accordance with the articles of the Constitution by a processor amend- 
meuc, repeal or adaptation. The President txiuid have repealed the 
Press (Emergency Powers) Act and brought the law in accordance 
with tltc provisions of Part 1H of tlie Constitution and if he had used 
the ptnvers of repeal given to him by this article the provisions of the 
General Clauses Act would have been immediately attracted to that 
sttualion and the pending prosecution of the appellant would have 
to be continued in view of those provisions. If in that situation the 
Constitution cootcmplates ilie continuance of pending proceedings 
under the existing law, it becomes difficult to place a difihrent inter- 
pretatioti on the phraseology employed in Article 13 (1) of die 
Constitution, than the emc that is in accord with iliat situation.^' 

It ia respectfully submitted that on a close and careful scrutiny of 
the argument it ivould appear to be fallacious. In the first place, 
this view of the matter totally ignores the basic fact that Article 37? 
(£) provides a speeUi machinery and procedure for bringing into 
accord with the Constitution ail existing laws which are ineoiisJstetit 
with any of its provLdons, It wouid, therefore, be clear that this 
Article comes into operation only when the special procedure has 
been adopted, ITie scope of the .Article cannot be extended to cover 
cases where such a procedure has not been foUowcd. Secondly, 
Article 372(2) is an cxceiHion to the general rule embottied in Article 
13(1], and according to tile cstabiidicd canons of interpretation a 
proviso or exception cannot be 50 construed aj to override a general 
provision, Thb is undoubtedly the rule of the common law as well 
as of Other legal systems. Thus, in In re Tabriil^ft (1947) Gh. 565, G. A., 
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U baa been laid dov^n by tlie Court of Appeal m England that a pro 
viso sbould not be interpreted so aa to tiavc greater eJTect Utao tbe 
strict cooEtniction of the proviso renders necessary. But if we adopt 
tlie air^ument advanced by the teamed Judges of Lite Supreme Court 
it would undoubtedly mean that the exceptional provision of Article 
372(2} would render the general provision of Article 13(1) completely 
nugaiory* In the third place, as we diall sec, the Supreme Court 
itself has laid doi«-n in a b ter case, Lsthhifttm Dus Ktwal Bfim Ahuja 
p. State of Honihtiy, A-T.R, (l^^52) S.C* 233, that the rule of A'ciAaptuj 
MeRon*i tau is not applicable to procedural rigiits, If, however, 
Article 372(2} is to be read as governing Article 13(t), as bid down 
by the Supreme Court, then there is no justiiicatJon for excluding 
the application of the rule to cases of procedural rights. Finally, 
Article 372 (2) ivas a temporary provision and ceased to be operative 
after die expiration of tw*o yean from die commencement of die 
Constitution, It would, therefore, be clear that if the question had 
come up for derision after the expiry of the atlpubtcd period, the 
Supreme Court could not have founded their argument on the provi* 
fiion of a dead Article of the Constitution, 

The second argruncut in support of the dcciston in Ktshimat XiemtfS 
east w'as thus stated by Mahajan, J.: "In my opinion the rule con* 
rained in the General Clauses Act and io the Eogiish tiitcrprctation 
Act is taore In consonance with reason and justice and b also a rule 
of con\-eiucnce and should be folio wed in (his country, in preference 
to the rule evolved by the English Judges in (he earlier part of English 
legal history.” Das, J,, however, expressed a difTercnt opinion: “The 
effect of Ardclc 13[!) is quite different from the effect of the expiry 
of a temporary Statute or the repeal of a Statute by subsequent 
Statute.” In spite of these statements, however, it Is evident titat ihe 
rule which has been adopted by the majority of the Judges of the 
Supreme Court is the rule embodied in Section 6 of the General 
Clauses Act, 1897. References have been made both by Das and 
Maliajan, JJ. to **thc accepted canons of coiutruciion of Statutes”, 
but the canon which they have applied is the canon laid down by the 
Interpretation Act, 1889 and die General Clauses Act, 1897. It 
should, however, be borne in mind that die provisioiu of tb«e 
Statutes expressly and spedCIcally refer to repeal of Acts by subsequent 
Acts. They have no bearing whatsoever in eases whew a statute or 
part of a steiutc becomes void as being contrary to another statute 
or pan of a statute as, for example, under Section 6 of the Colonial 
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Laivs Validity Act, 1882« In such cases the canons of interpretation 
prescribed by the Cencrid Clauses Act ar tlie Entopretattoit Act are 
not applicable, and the rules of the common law exclusively prevait 
It ts'oidtl, therefore, appear that the argument advanced by these 
distinguished Judges of the Supreme Courr cannot be sustained. 
Further, the provisions of the Interpretation Act, 1889, and tltc 
General Clauses Act, 1807 has'c given an exceptional and special 
meaning to the term ^‘repeaP’ ; amt this meaning cannot be assigned 
to any other term or phraseology. There is no rule of constnictiou 
which would support the extension of the application of this statutory 
rule to any other case. Indeed, it is clear from judicial dcdslons 
that the rule embodied in diclntcrpretaiion Act can only apply incases 
where a statute hat been repealed by anotherstatutc and in no other. 
It should also be pointed out that the learned Judges of the Supreme 
Court have railed c<i appreciate the distinction between the repeal of 
a statute and the coiistituiional in validity of a statute. As the Italian 
Constitutional Court has pertinently observed: “The two juridical 
principles of repeal and constltutianal invalidity are not identical; 
they arc applicable within diiFetcnt spheres, with diverse elFccts and 
vi*ith dUTcfcnt consequences. Besides, the field of repeal is more res¬ 
tricted in comparison with that of constitutional validity .and the 
oondttiofu necessary for repeal on the ground ortnco.itlstei]!:y accord¬ 
ing to the general principles arc mote limited than those which arc 
necessary for the determination of the constitutional validity of a 
statute.** [/« rf Enza Cattani & others^ Judgements of the Coiisti> 
cutional Court, (1956) Vol- I., Judgemeut ?To. 1.] 

It Is necessary to examine two other points urged fay Das, J. In 
the first place, he declared that *'if it is against dte spirit of the Consti- 
tutioQ to continue die pending prosccuiioiu under such void law, 
surely it would be equally repugnant to that spirit tiiat men who 
have already been convicted under such retrospective laiv before the 
Constitution of India came into force sltould eontmue to rot in 
jail." It is diilieult to accept this aigutnent. It is a fundamental princi¬ 
ple of alt systems of juri.sprudcnce that in the absence of express 
intention, no statute or coFtstitution can affect any transaction or pro- 
cerdings which have ended in a final and ddinidve judgemeni. This 
is based upon the doctrine but surely the same principle 

cannot apply to proceedings which have not yet terminated in a 
final judgement. Secondly, Das, J. also asseitcd that “it would 
further be seen that Article 13 (tj does not in terms make the 
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cxisdng laws whicli are iocooisUtent with the fundameiita] rights \'oUl 
ah iititio or for ail purposes. On the contraryf i t pirn'idea that alt existing 
laws, in so far as they art itLcon^tcnt with the fundameniai rights, 
shall be void to tlie extent of their ittCOtiBistcticy. Tliey arc not void 
for all purposes but they are void only to the extent they come into 
conflict with the fuRdamenial rights,*’ Here agnln the ar^ment 
appears to be fallacious. The learned judge falls to distinguish bet* 
weco the extent lo which an existing law becomes void and the parpase 
for which it becomes void. Article 13 (1) does not anywhere refer to 
the purpose for which an existing Law becomes void; It merely 
Tcfera to the extertc to which an existing law is void tinder the Con* 
sdtution. It ia, therefore, clear thai once an existing bw has been 
declared to be void aa being contrary to a provision of the Constitu* 
lion it is void for ail purposes; and a suitor wlio is entitled to claim 
any of the fundamenul rigiits U competent to contend that a bw b 
void because it contravenes a provtsion of Part III of the Constitu¬ 
tion. liuieed, this view of the matter finds support in the judgement 
of f dia gla, G, J. in Tusuf Abdtd Aziz Stale^ .A 1. R. 1931, Bom. 
470, tn fact, no other meaning could be given to the word "void'* 
bArddc 13(1). 

The Rule in Lachhnum Da« Kewal Rnm Ahvja v. State of 
Bombay. The foregoing d uicussiQ n makes it cl car that there is really no 
satisfactory basis for tiie dediion of the majority of the Supreme Court in 
Afadhara Affitsn's east. Indeed, the effect of that decision has 
l^cen subsiandally whittled down by die Judgement of (he same court 
in Laehhnietn Das ICmai Ram Maja p. Stale ej Bomhay^ I. R. (1952) 
S, C, 233, In that case the question ivas raised as to whether the 
rule against retroacUvity of the Gonslitution was applicable to pro¬ 
cedural rights. We have already seen that die majority of the Judges 
of the Supreme Court were definitely against the application of tlie 
common law rule regarding Tctro^ctivc operation of.-krticle 13 (1) 
of tlie Constitution. ‘I'hcy, therefore, followed in cETcct although 
not expressly the rule embodied in Section fi of the General Clauses 
,^ct, 1837. In the prevnt case, hoivevcr, the doctrine of Ktskar-m 
Afaihan Atenai's east was thrown overboard and the rule of the com¬ 
mon law was resorted to in determining the issue. Tills is clear from 
the judgement of Patanjali Sostri, G, J . who did not endorse the view 
of the majority of the Court. He said: "The altcmauve courses 
open to the Court would, therefore, seem to be either to hold that 
Article 13 (1), read with Article M, does not afiect pending trials 
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even in reject of pn^ccciural matters, as it has been held not to aSeet 
such trials in respect nf subsiandve rights and liabilities accrued b«> 
fore the date of die Constitudon in AluAatwn Madkaoa MtnorCs cast, 
1951 S. C. R, 220, or to go back on that decision and ^ve those provi¬ 
sions of the Constitution retrospeedve cfiect.” Das, J< did not, how- 
ever, refer to the rule embodied in Sccdon 6 of the General Clauses 
Act, 1897 and relied cudrefy on Maxwell's statement of the rule of 
the common law that "uo person has a right in any course of proce¬ 
dure- He has only the right of prosecudon or deTence in ihc manner 
prescribed for the duie being by or for the court in which he sues, 
and, if an Act of l?ariiamcat alters tliat mode of procedure, he has no 
other right than to proceed according to the altered mode.” 

This deeision is undoubtodly correct as it is not only in accord 
with tlic rule of tlte commoti law but also conforms to the principle 
which has been adopted in almost all other legal systems. For instance, 
the case of Palumbo r. Sodria Anmima Andre, Giur. it., 1937. 1. p. 123, 
decided by the Italian Supreme Court (Cwtf di Cmsazifra) fumishes 
an intcresdng instance in point. 'Ilicre the quesdon was raised as 
to whether the Geneva Protocol of 1923 governed a contract entered 
into between the partia in 1916, Although tite case dealt with the 
interpretadon of a treaty, the Supreme Court bid down the general 
principle that the rule against retroactivity of statutes docs not apply 
to procedural rights. The Court observed as follows: "If procedural 
bw^ apply tmmedlately (it would be incorrect to say that their clfcct 
is retrospective, far, like any other rule law, procedural laws 
provide only for the future), they must be applied in all situations 
which arise after their coining into operation. In the domain of 
procedural bwv the term *situation'^ must be understood to mean 
procedural aituadons, i,c. procedural tebdons, and not rebdons of 
substantive bw. Applying tJiii rule, if the procedural febtion is not 
yet extinguished, it must be governed by bw in force at the time 
of the trial.” 

The Priixciples of the Two Deebioni;. The net results of th^ 
two decisions of the Indian Supreme Court may be thus summarized. 
In the dist place, Kfjftapon Madhapa Atman's east bys down that the 
question of the temporal operation of the Constitution is governed 
by the principle embodied in Section 6, General Clauses Act, 1897; 
in other words, the provutions of the Constitution do not affect the 
previous operation of any enactment rqsugnant toils provisions, or 
any right, privilege, obligation or Ibbillty acquired, accrued or 
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incurred under any such enactment or alTect any invcAtlgation, legal 
procctKlu^ or remedy in respect of any such fight, privikgc, obliga¬ 
tion, Ibbiiit)', penalty, forfeiture or puimhmcnt in r^'spect of any 
offence committed agaitst any such cnacimeni or the coatittundon 
or enforcement of any such investigation or legal procc-eduig. Second¬ 
ly, the provisions of the GonstttuUon do, however, afTect any legal 
proceeding in so far as procedural rights are concerned. The position 
was thus explained by Das,, J, in Ahuja'i rare; ‘^^WhUe on and after 
the commencement of die Constitution no existing law could, by 
reason of Article 13(1), be permitted to stand in the wsty of the 
exennsr of any of (he fundamental rights, that Article could not be 
read os wiping cui the incembtent law aiiQgcthcr from the Statute 
Bock and as obliterating its entire operadon on past transacdom, lor 
to do so would be to give it rcirospcctlve effect wMch it did not possess. 
Such law, it was held, existed for all past tran-uictionii and for the 
cnlbrccment of rights and iinbilitics accrued before the date of the 
Constitution. -. *. The obsctv'atiora made in that case related to 
the substimtivc rights accrued or (iahiUdes incurred under the Act 
before the Constitution come into force.” He, therefore, held tluit 
the rule of AVjAni’aii Ma^uvm Afenc^’j eau did not apply to casts re¬ 
lating to procedural rights. He further observed; “If in the absence 
of any special provisiotl to the contrary no person has a vested right 
in procedure, il must follow as a corollary that nobody has a vested 
liability in matters of procedure in iJic absence of any special 
provisjoiL to tlic contrary." 

Criticisms and Conclusiorts. This statement of the law does, 
no doubt, bring the two decisions of tlie Supreme Court within the 
ambit of the rules adopted in all systems of junsprudencc. The 
actual decision in heahttfon Afitdlutvc AlmtiCt one is, however, open 
to two serious objections. In the first place, as we have seen, the 
generally accepted canon of interpretation is that the question whe¬ 
ther or not asutute luxs neirotpectivc effect dependson the’'dominant 
intention" of the statute, lire question, ihercforc, arises whai is the 
clear and specific intention of Article 13 [1) of tire Constitution. The 
Article reads as follow^; "All laws in force in the tciritoty of India 
immtdialdy before the commencement of this Constitution, in so 
for as they are inconsistent with the provisions of this Part shall, to the 
extent of such ioconsbtcticy, be 'void," According to its generally 
accepted meaning, the tenn 'Void" is equivalent to '‘null and void, 
ineffectual, nugatory, having no legal force or binding effect, and 
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unable in law m support titc puqxi&e for whjczh it was iutfndcd.^^ 
(See the judgement of Fazl AJi^ J. in AVjAiiron Madh^m Mc7im*s 
dtiiig Black's L^itv Dkih^a^^) ^Vecording to tlic Sh> 7 UT Oxford 
Dktiona^^ the %vt>rd '‘void'* means *"havmg no legal force; legally' 
ndl/iuvalidot mefri:ciual'\ Therefore^ h would be dear that under 
ihc Article an inconsistent Uw has no legal force or binding cfTcct- 
But the main point is when does this effect of Article !3(l) come into 
operation- The Article docs not lay down any specUic date; nor does 
it say tiiat such an effect will come into operaiion m futufo. On Ihc 
other handr ihe rule contained tu this Article is mandatory and must^ 
therefore, mean that ihe operation of the Ariide begins as soon as 
the Constitution comes into force. There can be no other meaning 
of the words '^shall be void*’; they can only be construed to mean 
^'shall be void as soon as the Constitution comes into force*” To give 
any other meanings in these woods woxdd be to ignore the dominant 
intcntioti of the Article. If this interpretation of the Article be correct, 
then it must be held that although the Comtitudon may not have 
any retrospective efTcct^ it must have an immediate cIFcct on and 
from the date it came imo operation. A^ we have seen, this is also the 
view of all other systems of jurisprudence. Reference has already been 
made to tlie views expressed by the Italian Constitutional Court, An 
exactly similar view has been taken by the Federal Tribunal of Swit- 
aierland, Tlius, the Trib^mal has held thal; having regard to I'Vnlclc 
2 of the transitional provisions of the Constitution (which res¬ 
ponds to Aniclc 13 (1) of the Indian Cunstitutlon), the provisions 
of alt cantonal laws which are in conHict not only irith the Federal 
Constitution but also with the deciidonjs of the Federal Court pro- 
nounced in conformity with the prkiciplcs of lltc Fcdctal Ck^nsdiutiou 
must he deemed to have been deprived of all legal effect as soon as 
the Constitution came into force (Arrfkf de Trihtmat XV, 

Xo. 27. See also the decision of the Federal Assembly of the 4ih 
September, 1875)x Similarly in a case w^here the question was raised 
with regard to the effect of Article 54 of die Federal Constitutioa it 
was categorteaLIy laid dow'U by the Federal Counctl that Article 54 
came into force on the2dth ^{ay, L8T4, i.e, the date of the commence¬ 
ment of the Constitution and on and from that date the various pro¬ 
visions of tliat Article became cxdnaivety and uniformly applicable 
within the territoriea of Switzerkuid as well as outside the territories 
in respect of Swim dtkeus, Thc>' also clearly laid tlown tliat the 
provisions of cantonal constitutiomand law^ which were contrary to 
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ih^ redeial Consthution liecaiiic nul! and void on and from the 29th 
©r May by virtue of Article 2 of the trausitional provisions of the 
Federal Comtilutlon. If this be the eorrecl interpretatkin, then the 
deduon of the Supreme Court in Aeikasan Madhata Mtttcii’r our has 
no logical or legal foundation. 

Secondly, even if tve accept the mtcrpretatioii placed upon the 
decision in Eeihaean Madluwa Mtnon's cast by Das, J. and disregard the 
aigumcnis which were advanced by the judges in support of that do> 
ctdon, the fact remains that the actual decidoa in A'uAarnt MaJhaea 
Mffiett's tost violates the basic principles of crimuia! Jurisprudence 
adopted by all legal systems. In that ease it was held by the majority 
of the Supreme Court that criminal proceedings could be continued 
under the Constitution against a person who had infringed the pro¬ 
visions of an Act which had become void on account of incomtstency 
with the Constitution; in other vrords, It means that a person could 
be convicted for an offence under an Act wliich had ceased to be valid, 
Tlds decision, dierefbre, contravenes one of the hvo fundamental 
principles of criminal law. The first is: nalbrn crimm tint bgt. This has 
been incorporated in Article 20(1) of the Indian Constitution which 
reads as follows: *'No person shall be convicted of any offence except 
for violation of a law in force at the time of the commission of the act 
charged as an offence, nor be subjected to a penalty greater than that 
which might have been inflicted under the law in force at the time 
of die commissiOR of the offence/' The second principle is a corollary 
of this rule: trntla poena iine lege, i.c. no peraon can be convicted 
except under a V'alid and subsisting law. These two rules derived 
from Roman Ijw are an integral part of every system of jurUpni- 
dcnce. Tlie maxim ntdla poena stne lege U aho a basic principle of 
English criminal Jurisprudence. Thus, Hawkins in liis PUai of the 
Cfflten observes that when a new Liw repeals the law creating an 
offence, or substitutes a mitigated punlsltmeni:, dte orTender cannot 
be punished in respect of the former law. Crawford cites the case of 
CieOfiaitd, etc. Railwaj Co. e. Mutufortt, 197 N,£. 826, and observes as 
follows: "There can be no legal conviction (br an offence, unless 
the act is contrary to law at the time it b committed^ nor can there 
be a judgement, unless the la'tv Is in force at the time of the bdict> 
iRcnt and judgement," Tlie same rule underlies the deddan in 
It. t. Swan, ^ 1949), 4 Cox. C, C. 100 where it was Ijelti that if a statute 
creating an offence is repealed a person cannot afterwards be charged 
for on offence within it committed while it was in operation. The 
same maxim of criminal jurispnidcncc undcriics the rule tiiat if a 
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temporary Act has expired no proceedings can be taken upon it, and 
ii ceases to ba\x any further effcci. Craica thus states die rule; "Off* 
ences commit ted against temporary Acts must be prosecuted and 
punished before the Act expires, and as soon as the Act expires any 
proceedings wbicli are being taken agauist a person wilt ip$9 
terminate 

The some rule has been universally adopted on the coiitirxmt of 
Europe. For instance, Article 2 oF the Italiar* Penal Code expressly 
provides that "no one shall be punished for an act ivhich, accor^g 
to the law of the time when it was committed, did not comtitnlc 
an offence. Nor can he be punished for an act which, according to 
subsetjuent law, docs not constitute an ollcncc. The same view 
been held by French jurists and tribunals. Thus Ganaud points 
out that if betbre the promulgation of a neiv law there is a revocable 
judgement, the condemnation must be quashed by the appellate 
tribunal when the act has ceased to be an offence or the penalty 
reduced where such is the provision of a subsequent statute,' (See 
also ilic decision of the Frcjich Supreme Court, Cear deC&siatiajit dated 
I4lh January, 1867. Sircy, 76. 1. 433) SutiJariy, Article 22 of the 
German Penal Code provided that in case of amendment of the law 
between the time of the comniissitm of the offence and th e date when 
the judgement is delivered, the provision of the kw most 
fkvourablr to the accused must be applied. Article 2 of die Penal 
Code of Belgium reproduces Article 4 of the French Penal Code and 
adds u similar proi.'ision in favoiic of the accused. To the same effect 
is Article 7 of the Penal Code of Holland. 

The point is made dear beyond doubt by a dedsion of the Swlsi 
Council of State in case in which the facts were exaedy similar to 
those in Kf^avan Afodfane Mfnon'iease, There the qnesdon was raised 
as to whether a person who had infringed a law which was contrary 
to the Consiitulbn of 1874 could be prosecuted and punished ^tcr 
the Constitution had come into force. Article 2 of the transitory 
provisions of ilic Swiss Constitution of 1784 reads as follows; 
provisions of federal laws and of cantonal concordats, eonsticudons 
or laws, which are contrary to this Consiitution, cease to have effect 
by the adoption of the Constitution or the publication of the laws 
for which it provides." It will be noticed that the effect of tills pro- 
vUion is analogous to thatof Artide 13 (1) of the Indian Constitution. 

• rrwlS 4raitfm»tfitrPlU. V«1 p. 327. 
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In «h;n case die petitioner was convicted by the Court of first 
instance for an ofTcncc under Article S46 of the PenaJ Code of the 
Canton of Freiboiifg on the ] Hb April. 1874, j.c. before Uie Consti* 
tution of 1874 <^me into force. This decision was upheld by the Court 
of Cassation of the Caxiicm on the tfidi July, 1874, i.e. after the 
Constiiutioii liad cqmc into force on the 19th May, 1874. The peti- 
liotier appealed against the decision to tlxc Federal Council on the 
ground that he had been convicted for tbe ofTcnce of sacrilege which 
could not subsist having regard lo Artirk 49 oflht Federal Constitu¬ 
tion of 1874. Tlic federal CouncU held that the judgement in the 
case had not become final ant! definithT till after the ConsduiUon 
came into operation and, therefore, the principles of die Constitution 
ivcre in force at the time when die final judgement was pranounccd. 
It w™, therefore, open to the Council to examine the ease on its 
merits. The CounciJ, however, held that the maitcr did not relate 
to freedom of religion and religious practice and lUeie was. therefore, 
no contravcnllon of Article 49 of tiie Consiituiion. Tim dccidon was, 
on further appeal, reversed by the Federal Assembly, Tlicy held that 
Article 346 of die Penal Code of Frcthoiirg was inconsistent w'lih 
Arddc 49 ofiheFcderid ConsUtudon, and, therefore, the conviction 
of the petitioner could not be upheld. Two important conclusions 
may be drawn from this judgement. The fiiat U that the provisions 
of the Federal Constitution came into force with immediate cITcct 
and all lam inconsistent xvilli them became null and void. Secondly, 
penal proceediagt Iiutltuied before the coming into operadon of 
the Constitution could not be continued under a provdsion of a 
law which had become void on account of its inconsistency. The 
same pri^ple of criminal jurisprudence is implicit in Axtidc 2 of 
the Spanish Penal Code. It has, therefore, been laid down by the 
Supreme Coun of Spain that virtue of the priudplc of nailm 
crirntn, mtla paena tint Ugt which underlies our positive Icgtslation. 
no act or omission can be punished, however and-juridkal it may 
be, so long as it does not constitute a crime laid dowobyihckgUla- 
turc/’ {Fiual f. Sumptt^ 130 Jurisprudenda Criminal, 694). 1 1 would 
dicrtforc, he abundantly clear that the actual decision of die Su¬ 
premo Cfourt in Ktshapua Mmon's case i$ diameirically opposed to the 
bask prindplcs of eriminol jurUprudence accepted bv all civilized 
States. 

To sum up. The wording of Article 13 (1) of the Indian Comd- 
tutbn as weU as the canons of interpreution accepted by all syitems 
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of jurisprudence iacvitalily lead us lo tli* follOKiug conclusions. £a 
the first place, tlK Articles of the Consdtuiion have no retrospective 
effect in the absence of caprws provisious to the contrary or unless 
such effect is attributable by necessary iniplicitioa. Secondly, the 
rule against retrospective operation applies only to cases of final 
and definitive judgementi, (i) dosed and completed transactions, 
and (r) vested rights and obligations. Further, in particular, ibe 
rule docs not apply to cases of procedural rights; nor is it applicable 
to eases of criminal offences, because the State is not deemed to have 
any vested rights in respect of criminal prosecution. Thirdly, the 
provitions of the Constitution came into force witli tniinediaic effect 
on die 26th January, 1950, ajMirt from the pro\Tiions which began to 
operate earlier under the Article 394. Fourthly, subject to the rule 
against rctrospcctiv'c operation, all laws in force at tlic titne of the 
commcoccmcnt of the Constitution, which were inconsistent vdth 
any of its provisions, became null and void with effect from the date 
of the commencement of the Constitution, In other words, such laws 
became unenforceable and no proceedings could be continued or 
initiated for die purpose of enforcing any such taws. 

Constitutional and Statutory Interpretation, Many judge¬ 
ments of ibe Indian Courts, particuLirly of the High Courts of the 
States, indicate a marked tendency on dicir part to adopt too strict 
and rigid on interpretation of the Constitution, It is true that under 
Article 364, the interpreUtion of the Constitution is governed by the 
General Glauses Act, 1697; and to this extent it may be contended 
that the Constitution has been assimilated to the status of an Act of 
Parliament. But the fundauvental principles of iutcrpruiation arc not 
to be foimtl in the General Clauses Act, 1897; and the Constitution 
must, therefore, be interpreted in accordance with the generally 
accepted canons of interpretation, partieularly those of the common 
la^v. It must be remembered in this connexion tfrai the tiidian 
Constitution is not a statute but the sovereign act of the Constituent 
Assembly, and is, therefore, entitled to claim greater sanctity than 
an ordinary siatuie, and has an overriding effect in view of the fact 
that it is an instrument of government csLabiUhed under the soverei^ 
authority of the Constituent Assembly. iTiis is the rule which obtains 
in almost all countries governed by written constitutions framed by a 
Constituent Assembly. It is true that in interpreting the Constitu^ 
tioiu of Canada and Auatralb the rules of statutory interpretation 
have primarily been adopted; but it must be remembered that both 
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these Comdiinions arc statutes of the rarliament of Great Britain. 

for instance^ makes the following observation in respect of the 
Canadian Constitution: “Tlie British N'orth America Act, although 
upon it is established the Constitution of a volSI Dominion, is, after all, 
a statute and Courts of law must treat il$ provuiona by the same 
methods of construction and otporiilon wliich they apply to other 
statutes, no matter how great the consiitutioiia I importance of questions 
which may be raised.” He, however, proceeds to add that “a liberal 
construction must be given to it as a toiiStiiuiion.il statute conferring 
and distributing high and large powders of government, both .ts to 
Canada and the Provinces.”* As regards that Australian Constitu¬ 
tion, Quick and Carran point out that “the Constitution of the Com- 
monweaUh is enacted as an Act of the Imperial ParUament, and is 
10 be construed in accordance with the rules which regulate die 
comiruction of these Acts.” Tlicy add, however, tlmi though an Act 
of FaiikLETtcnt, tlie Aitstraliaii CoMtitution is of a specif] cha- 
racter, since it is a constitutional chaner for a great and self-govcm- 
ing people, ' and it is of the most vital Importance diat it should 
receive not a narrow and technical, but a broad and liberal cons¬ 
truction.'’* The Judicial Committee of the Pri \7 Council has also 
emphasisa^ the prcdoiniuant cliaracteriatic of liie Commonwealth 
of Australia Act, 1900 and the British North America Act, 1867 as a 
constitutional charter”. Thus, for instance, Lord Saiitcy, L- G. 
made the following pertinent observation in the case of in „ tht 
Reg^httim. and Cantrot of Ammatia in Carndn^ (1932) A.G, 54t “Great 
care must, therefore, be taken to consider each dcctslon in the light 
of the drcurastanccs of the case in view of which it was pronounced, 
tspecuOly in tltc interprcution of an Act such as the Briliih Nonh 
America Act whichwai a great constitudonal charier, and not to 
allow general phrases to obscure the overriding object of the Act, 
which to establish a system of government uiion essentially feder¬ 
al prindptes." ITic same view was uken by the Federal Court of 
India in reprd to the imerpreution of the Government of ladia 
Act, ld35i fhc rule was iliiis laid down by Gwjer, C.J.; “Tlie rules 
wluch apply to the interpretation of other statutes apply equally to 
the mterpretation of a conBiitutiona! enactment subject to this 
reservation that their application is of necessity conditioned by the 
subject matter itsclC .,. llic cardinal rule of inteipretation, however, 

* UmAiLih Ff^frd jr. 17, 
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is tlmt, words should be read in tbcir ordinaiys natund wd gnun- 
maticnl meaning subject to diii rider that in ooasirtiing words 
in u con^tutionai enactment oonferritig legislative power die mosi 
liberal con^truetJon ^honld be put upon the words so chat the samt 
may have efiect in cheir widest amplitude."* (/fl w PrQt^iUiS 

& IkruT cf Motor Spirit and Lubriconts Taxation Act^ Ad-R. 

1939, F,a i.) 

The position is a little diBrcrcitl m the United States of America 
wherc ihc ConsututiDn Is not a statute^ and it lias been held that ibe 
Comtituiion ^*is intended for the benefit of the people, and must 
receive a liberal eotistructlott^ A Constitution Is not to receive a tcch- 
tkical construction, like a connnon law instnimeut or a statute^ It is 
to be intcipretcd so as to cany out the great principles of govemmeat 
and not to defeat them. *. . In particular, constitutional pro^ioiis 
designed to secure the libeny and other rights of the individual 
should be construed liberally in favour of the citizen/*^ An eminent 
American publicist has reecnily pointed out that ^*die method of free 
decision^^ has today become dominant in the fidd of constitutional 
law. The provisions of the Constitution, he ohserv'cSi Iiave a content 
and a significaticc wluch varj' (mm age to age, and It U die Usk of 
the method of free decision to arrive at a aoluiion whiett is petma- 
nentj for the Consiituiion does not Uy dotvn rules of conduct for a 
brief period only but 'Tor an expanding ^uture'^• 

A siimlar but more liberal ^icw has been taken on the continent of 
Europe as wrJl as in Larin American States. Thus, for instance, 
Smend makes ihc following observation in regard to the Comritution 
of Germany: 'Ti is the specific signiScance of ihc Consiitudon, which 
is applicable to a particular subject as well as to die toulity of the 
Slate and lU processes of Integration, iliat it not only authorizes hut 
also demands an interpretation which is elastic and amplifying 
(extensive or evolutive: frganzr^^) which diCTera aubstantiaDy from 
juridical Inicrpretalions of other kinds/^ vVa regards the Italiafi 
Constitution, the general view ts dial *^tlie provisions of the Consti¬ 
tution arc not similar to mathematical fbmiulac whicli find dicit 
essence in their (bmi but arc Sin ted together as living orgmiic insti¬ 
tutions and must be considered in the light of the complcz and ever 
new experience of n at tonal Ufcj and their intcrprcEatton must not 
be rigid and from a narrow vision so as to impede the natural 

^ tShkiik, CmitiUdkMt /.<turp pp. 77-78, 
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dcvebprocnTof the life of tlw Smte,”* In the Ught of th«e gjocralty 
atxeptcdprindpJea, the eonciuaioa appear* to be irmbtil;^ that the 
courts itt India have very oUcn adopted too narrow and ridd an 
interpretation in dealing with the provisions of the Constitution, 
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CH/\PTER V 

STRUCTURE OF THE INDIAN REPUBLIC 

India: sin A^sociatiaa of Lord Bryce describes the 

United Siatcf of America as *‘a Coitimoa wealth of commoowcalths, 
a Republic of rcpubUca, a Sute which, whiic onc^ h nevcrtUclcsa 
COmpoiMrd of otlier Staler even more c^entiai to its cxiitenoe than 
It is to theirs.” This »pl de^ption h equally opplicabtc to the 
Republic of iTidiu. Under the first Article of tlic Gotisritmion, ai it 
originally stood, India comfeted of three different caLcgorics of Static 
unequal In popiiladon and materiai rcsotirocs. The Erst cate¬ 
gory comprised ihcwc States which wert designated ^ Govenuor's 
Provinces under the Govemm^mt of India Act, 1935, and also In¬ 
cluded the truncated Provinces of /Vssam, the Punjab and West 
HcTigai, portions of which were detached and assigned to Paldsiaii 
under tlie Indian Independence Act of the British ParlianienL To 
the second category belonged the leading Indian 5tatc:$ which were 
formerly under a monarchical regime. These were of two types: 
intlividual catHic:^ such as Hyderabad and Mysore which retained 
their separate identity and constituted separate units of the Indian 
Federalicin, and corporate entities such as the Union of Rajasthan 
which were formed by the amalgamation of several Indian States 
which had separate existence before the commencement of the 
Constitution. These two catjcgorfcs of States were federally united 
to constitute ilic Union ofTntha. Tlierefore, they possessed the status 
of federal uuib and estercbed powers of sovereignty conferred on 
them by ihr Cons tit utioUp independently of the Govenmicnt of the 
Union, 

There wus a third category of States which comprised the three 
Chief Commissioner's Provinces of ihe Government of India Act, 
1935 and a ftiv Princely States, either as ludividual or as corporate 
units. Although the Constitution included them under the category 
a 


Tltt Indian Consiihttiott 


110 

of Stales: they were not, in fact, constituent units of the Fcdenitinn 
in so far as they trerc under the direct control of the President of the 
Union, and enjoyed, only such powers as ivcre confeired on them hy 
the Union ParlLiment; in other words, ihrir position Vins analogous 
to that of a province in a decewratiaicd Sratc. The territories of 
India Included the Eerritories of these three categories of States as 
wrliasthc ictriiorka of the Andaman and the Nicobar Islands vehieh 
were also directly administered by the Preadent of the Union,* 

Tills position lias been subitaittially modified hy the Stales Re¬ 
organization Act, 1956 and the Constitution (Seventh Amettdment) 
Act, 1956. In the first place, the territory of India comprising the 
Part A and Part B States and some of the Part C! States has been 
redivided, mainly on a linguistic basis, and the jimnhcr of comd- 
tueni Slates has thus been considerably reduced. Tlie Republic of 
India now comprises fourteen comtitumt States and six Union 
TcrrUorics, (Sec Appendix Uj Secondly, die disuncuon between 
Part A and Part B States has disappeared. In consequence, the 
special provisions rclailng to Fart B Slates in Part VII of the Constt* 
tution has now been omitted. Other spcdal provisions rebting to 
these Slates have also Inren repealed. For instance, ,Article 371 of 
the Coast!tution, as it originally stood, prorvidHfd that for a period of 
ten years tho government of ihc Part B States shall be under the 
general control of the President and sliali be liable to carry out lui 
particular directions. This provision Is no longer operative. For 
tliR same reason Article 27(1 is not to be found in the ConEtitutton, 
This had provided that for a period of ten years from ilie commence- 
mcni of the Constitution, the Union Government may make special 
fina ndal arrangcmcnis with a Part B State. The olTice of Rajpra- 
mukh corresponding to that of the Governor of a Part A State liai 
also ceased to exist. Thirdly, some of the Part C States like Ajmer, 
Bhopal, Coorg and Cutch have been merged in the constituent 
States, and the other Stales of this category hiivc been converted into 
Union Territories, The system of ndministration which had pre¬ 
viously oktained in these territories has also heen modiOed by the 
nmetidnictit of Article* 239 aiid 210 of the Constitmion. 

Allegation of State Boondaries and Admission of New 
States. There ix one imiiorianl point whicli ibould be noticed in 
ibis conn^emp Most federal coti^titulions cxpnEsly provide thal no 

i Fix a dlfeCuiiltiE] uT tl^ ilie Suiii ^ tbc 
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coiutiiueni State aball be dismembered, or united with another or 
deprived of any part of its letritory vritbout the consent of its duly 
constituted organs. Thus, the Swi» Co ostiiu tion express! y gunrantces 
the territorial integrity oftfic Cantoris- The Soviet Conalitudon also 
lays down that rite territories of the constituent Republics shall not 
be altered without their consent. Under Article 4 of the Constitution 
of the United States of America no State can be "Ibmicd by the 
junction of two or more States or parts of States, without the consent 
of the Ixgblaturcs of the States concerned as well as of Congress.*' 
Article 13 of the Argrniine Comticiition similarly requires the con¬ 
sent of tile Provinces concerned and approval of the Federal Legis* 
bture. The Commonwealth of Australia Act, 1900 provides a double 
safeguard in such cases: the consent of the Legislature of the State 
concerned and the approval of the majority of the electors of the 
Stale voting upon die question. Article 45 of the Mexican Consti¬ 
tution is tnore definitive. It guarantees the existing boundaries of 
the constituent States provided that no disputes arise with regard to 
ifiem, in which case the I'ederal Congress is authorized to settle the 
disputes. Article 73, however, enables the Federal Congress to create 
a new State out of an existing State but lays down two specific con-' 
ditions: approval by a two-thitds majority of the members present 
and voting of each House of the Congress and ratificatioa by a 
majority of the Legislatures of the States. In all dicse coses it will be 
flccn that the alteration of the boundaries of a constiturnt State 
requires at least the consent of its legislature; and the provision 
has been embodied in the constitution not only to guarantee the 
continued exbtence of die units but also to emphasize the federal 
character. 

'Hie Indian Oanstitudon has, bciw'evcr, adopted a difTcrent rule. 
Umler Article 3 of the Constitution, the Union Parliament may by 
law (a) form a new State by separation of territory fiom any State 
or by imiung two or more States or parts of States or by unidng any 
territory lo a part of any State; or (b; increase or diminish the area 
of any State; or (c) alter the boundaries or the name of any State. 
Thr only fondiiioti whicli the Clonstitntion lays down is that a Bill 
dealing with this matter raimot be introduced in the Union Parlta- 
nient except on the recoinmcndation of the President, and unless the 
views of the Legislature of the Stateconeemed liave been ascertained 
by tlie President. 11 hat also been laid down tliata law enacted under 
(Ids pro%‘ision ehall not be deemed to be an atnendtnent of the 
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CotutUuUDD^ [Lb tru? that tlib provision itnshccn borrowed Tram die 
Govcmmjrnt of Indiu Act, 1935; n«venlirle 9 $ U constitutes a dr* 
pari art from the generally accepted rule of fednal constitutions. 
The only precedents in support of the provision are to be found in 
the now defunct Austrian. Constitution of 1920 and the WY'unar 
Constitntioii cf Grmiany; but these two consittmlotis were marked 
by extreme centralisTn and contained many anti-federal features. 
There was also an apparent ewe of departure in the United States 
of America. This Imppened wtum tlic State of West Virginia was 
formed out of the territory belonging to Virginia but viihaut the 
consent of its legislature. Tliis was, liowesur, justified by the Federal 
Government on the ground that the State of ViigtnJa was in rebeilion 
and its legislature. Eyeing unlawful, could not be consulted in regard 
to the formation of the new State, and dicrdbre, die consent of the 
Government and I/tgulature of West Virginia, which had conti¬ 
nued to remain loyal to die United Slates, ivas suffictcnt for the 
purpose of complying with die provisions of the Constitution. 

Art idc Self the Indian Constiiulion expressly provides dint the Union 
Parliament "may by law admit into dm U nion, or estabUsh, new State* 
on such icrais and oondittom as it ihinb lit." Two poind should be 
noted in this connexion. In the first place, this provision is appli¬ 
cable only in the cast of acquisition of new temtoric*. The power to 
crcait or establish new States out of the existing territories is dealt 
with in Article 3 of the Constiiutton. Tlic samcdifTercndatian is lobe 
found in Clauses 1 .■uid III of ArtitJe 73 of the Mexican Comlitutton. 
Secondly, the provision confers two spcctfir powers; the power to 
admit new Slates and the power to establish new States. The first 
may be cxcrdscd when an existing foreign State wishes to accctic to 
the Indian Fcdcradcn and the Union Parliamctit agrees to admit it os 
a new constituent State. Thu-t, for instance, if Portugal ngrccj to 
die cesdon of Goa to the Indian Union, then the Slate of Goa could 
be admitted to the Indian Utiioii hy virtue of this power vested in the 
Union Parliament. Tbi> docs not, however, apply where die Indian 
Republic acquires a portion of a Gircign State. 1 n sudi n cose tiie 
question of admitting a new State do« not arise, but under this 
provision the Indian Parliament has die .uuhority tocatablisli a new 
Stale consisting of dicie newly acquired lerriiorica. 

U shoidtl also be imiioed that when the Union Parliament 
ndniils or cstablishej a new State, it b open lo die ParUomCnt to 
impose such tcrtiis and conditions as it iliiab fit. Tliij provision of 
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tlic Indian CSomiiiudon clostily folfow; Sutton 121 of the Australian 
Gomnioim-ealth Act which similarly authorizes the GDmmoriH'e^Jtb 
Parliament to make or impof^ such lemis amlcoiidJltoik^^jls it thinks 
fit. On the olhcx Iiimd, then: is no such provision in the Coustitu^ 
tion of the Untied Suies or in iho^se of Argentina and MeJtico. It 
has been said that in the United States when a new Slate is admitted^ 
**ic is so admitted witlv all the powers of sovereignty and jurisdiction 
ivlilch pertain to tltc onginnl States^ and it enters on a foatiiig of 
entire and perfect equality with the czistiiig Stales, SurJi powers and 
rights cannot conslitutionally be withheld or impciircd by imy corvdi- 
tiom, compacts^ or slipulmions embraced in the enabling Act under 
Tivhidi the new State is Ibrmcd unless they would be valid and effectual 
if ihc subject of congressional Icgtdatioii after die admission of t!ic 
StateJ^ (Black, op, rit,^ at p. 263}. It b submitted dial tliis principle 
cannot ^ invok^ in interpreting Article 2 of the Indian Constitu- 
linn since that Ariide spccihcally confers plenary power on the 
Union Parliament to impose conditions on thciidmission orcstablbh- 
ment of nesv States. It has been argued that the provisions of die 
Constitution applicable to States will be equally applicable to the 
ntw' Stale anti it wUl be governed m the same wny-* This argument 
docs not, hotvievcrp appear to be tenable in view of the clear and 
express terms of Article 2 of the Constitution^ 

Acquisition and Ccssicm of Territory^ Tticre i$ no provisiCJi 
in the Indian Cmtsdt 11 lion dealing expressly w^itli the question of 
acquisition and cession of tetri to ricF^, Stib-ebtuse (c) of Clause [%) 
of Article 1 of the Cbmtittttion docs, however, impliedly recognize 
the authority of the Republic to acquire new territonef in so far as 
it provides that due tern loi^^ of India slutll, inter alia, comprise ^‘such 
other lerritorict as may be acquired*^’ 'Rie potver lo acquire terri- 
tories^ \^hcther by conquest or cession or otherwise^ is an infierrnl 
attribute of the sovercigtity of a State, and it is not necessary' that 
there should be an esepress provision in the constUudDn for due 
ptiTpose. The quesdoD of acquisition of Icrritorics after die commence^ 
mrzit of the Indiati Constitutioti ha5 ozdy arisen with regard lo die 
tntmfcr of French fctriiories in India. Thiit cfTceted by the 
coitdusLon of treaties betw^cen France and the Repubbe of India, as, 
for c;ca mple, the Treaty of Cession of ClhAindcriiagorc* 

The cession of territory is also an attribute of sovereignty and there 
h no provision in tile Indian Constitution rtgardtog this nutUer. 

t U.ieu, m ikf Gxiiitatvm ^ India^ YuL !.«At p. 5S«^ 
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However, under Entry 14 of lUc Unioti Lisl, the ParliamctU of ihe 
Republic bos plenary power lo Icgisbte tn respect r-nterlng into 
treaties and the implementing of such ircatiei and agreements. It 
would, therefore, follow lliat if die Republic tvcrc to agree to the 
aurreitdcr of a part of its territory to artDther State, it could only be 
effected by the conclusion of an agreement approved' by llte Union 
Parliament. The question of obtaining the approval of the State 
concerned tv'ould not arise as, unlike other constitutiong, the Indian 
Constitution does not require the consent of the Legislature of a 
State to the alteration of its boundoric!. Further, there U no general 
rule of international Law that the consent of the population direcily 
interested is csendal to the vaUdltyof a c«mon of territory.' Nor Is 
any such rule to he found in any comtitutionai pmtddon. U sliould 
also be borne in miiul that under Article 253 tlic Union Porluunent 
has power to make any law for die whole or any part of the territory 
of India for impicmcntiiig any treaty^ agreement or convention with 
any other country. 1 1 would, therefore, follow that once a cession of 
territory has been approved by the Union Paritament, the htw 
embodying this approval wouhl be binding on all States, and the 
question of the consent of the Legislature or (he electors of die State 
concerned would not arise. An interesting instance is furutshed by 
the treaty concluded between the Republic of India and the State 
of Bhutan which, inter aha, provided for (he transfer of a small area 
forming part of the constituent State of ^Wain. 'I'his W'os efTcctcd by 
an Act of die Union Parliament implementing the provision of the 
treaty.* The question of a plebiscite or of the consent of die State 
Government did not arise. 

The Processes of Federsdixation. 'Ilic structural organizadon 
outlined above has come into existence through dtree dlDerent 
constitutional processes. The first was the process of division. The 
uni tary State offiritishindia became a federal Stu te undr r t he Govem- 
tnenc of India /Vet, 1935, and the Provinces of British India thereby 
acquired the sutuj of the units of ii federation whicli tlicy Iiave 
retained under the Constitution. lliU proenss of a ututory Stale 
splitting up into several States to form a fcdcml union bus many 
totoricaJ precedents, as, for ins lance, iu Soviet Ruiaia, /^igcnttna 
and Mexico, 'flic second consiitudcmai process wju one of accesaon 

t H4.Fkwn4lh, Dirtii ^ InifnMiumil /jm*, ji, 42^, 
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and unification and was carried oui in iwo different stages. In tlie 
first stage ail Princely States with the crccpllon of Hyderabad and 
Kosiunir executed liuirunicnts of accession sumradcring specified 
powers of sovereignty to die Government of India and Uius rntcretl 
into a federal arrangement with the Dominion of India which came 
into existence on the loth August. 19+7. Then came the second stage 
of the constitutional process. Some of these States were closely asso¬ 
ciated by reason of tiu:ir liistoric.'i] and cultural olTmity and googia- 
pliical proximity; these went grouped tt^ether under covenants 
executed by their Ruters to fbnn Unions of States which ultimately 
became separate uniLs of the Indian Federatiotu Others were attach¬ 
ed to die States which were formerly known aa Provinces, by virtue 
of the powers vested in the Government of India uiuler their ittstru- 
mcn la of accession, StUl othens ivcrc allowed to retain their separate 
identity] primarily because of their geograplucal isolati^nu while 
surrendering their powert of sovereignty to the Government of India, 
and were classed as Part C States under tlwr Consututton. Tlic Slates 
of Hyderabad, Kashmir and Xlysorc, ah hough belonging to the 
category of Prinecty States, stood on a dilTerejiL fooling. All of them 
were separate uiuts of the Federation. There was, however, a point 
of striking difference bciwccn Hyderabad and Mysore, oil die one 
hand, aiul Kashmir, on ihe other, Tlie relationship between Hydera¬ 
bad and Mysore and the Dominion of India was founded upon die 
instruments of accession executed by them, but this contractual b.rsis 
was merged In the Constitution. The rclaiioru behveen the Indian 
Union and the State of Jammu and K.'ishmir are, however, still 
governtrd by die instrument of aefesson, and the Constitution of 
India applies to the Slate of Jammu and Kaihmir not pro^ine pigDte 
but by virtue of the instrument of accession and subject to iti terms 
and conditions. The third was the process ol' dismemberment and 
amalgamation. This was carried out under the provisions of the 
States Reorganisation ^Vet, 1955. Thus, the State of Ilydcrabai! has 
Ix^n dismembered and its territories distributed between the States 
of Andlua Priidesh, Bombay and Mysore to which the State of Coorg 
has also been attached. The States of Saurashtra and Kutch have 
been merged Ui tlie Slate of Bom bay. Similarly the State of Madhya 
Pradesh lias absorbed the States of Kbidhya Bharat and Bhopal. The 
Patiala and East Pui^ab States Uiiioii has been amalgamated with the 
State of Punjab, 'nu: State of Raj .is than lias been cntaEgcd by tlie 
addition of the ttnitorics of the Stale of Ajmer. All these processes. 
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][ is Fvidcnt, have led to the clarification and ^impUfication of the 
simciiirr of the Republic, 

O j^ainzatioii of the Union Govemment. Tlic Jbregoittg dis¬ 
cussion mahes ii quite clear ttiai tbe Indian Republic U not only n 
State but also an associadon of States. Hence iiiun cue of the 
striking fbatoms of its organizatlont the duality of the machinery of 
governance. There is, in the first place, the Union Government em¬ 
bracing tlic executive, tegislaiivc and judicial bnmdia, broad-hosed 
on the doctrine of separation of powers, The executive authority of 
the Union is vested in tSic President, witli a Coundt of Minlstm to 
nid and advise him in the exerxise of his authority. The Council of 
Ministers is headed by the Prime Minister who is appointed by the 
PresidcDt, and the other Mitiisteis arc appointed by thePreridcut on 
the advice of the Prime Minister. Ilic hlinistcrsholcl oJTice during the 
pleasure of the Praidem;, but are also collectively tesrponsihic to the 
liOWcr House of the Union Parliament. It is also provided that no 
Minister can retain hU office for a pe riod of more Lbausix conaccuiive 
months unless he Is a member of cither House of Parltamcnt, 

The legislative authority of the Union Government is vested in tlic 
Union Parliaincm which consists of the President and two Houses 
known as the Council of States and the House of the People. Tlic 
Council of States, which is intemlcd to represent thr constituent ntiici 
of the [ndiurt Republic, consists of not more than 238 reprrscutativts 
of the States and of the Union territories anti twelve other member? 
nominated by iht Picsidcm in accordance with the provisions of the 
Constiiutlon.' It should be pointed uut thiit the represtTntation of 
the constituent units in the Clouncti of States is not on a basis of 
cqiuality, as in other federal constitutions, hut dei>cfuii on ilie aiac and 
population of the units, 

'fhe method of election to tlic Council of States may also be differ¬ 
entiated from Uic systems adopted iit other federal comtitudom. 
Generally speaking, there am three distinct systems in regard lo the 
comj^tion of the Second Chamber of Fcilcral Parliumcnus. The 
first is modelled on the scheme found in Confederations of Staid 
where ihcSecond Chamber kof the nature of a diplouiiitic com-cnlion, 
each member Stale being represented by mcmbcti of iu Govemmcnl 
or by delegates acting under specific mandatory iiistfuclions of the 
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Government- Tills the sy?t€in iulopted in the Germiui 

CoiisiituLiun of 18117 in respect of iJie Bm^irnU The samn procedure 
has been followed in the idlest Constitution of AVestern Germany- 
Under the «teond system, the represenUtives of ilic member States 
arc cleticd by one of tlidr superior oi^ns, more often by die 
legislatures, for a definite period ivitliout bdng sobjcel to recall or to 
any m^datory instructloiis frotn the Government* Tlius^ imdcr the 
Consljtutian of Austria, the representadvea of the tonsdiucut units 
hi ikt Federal Council arc cleeted by the State I^cgUlaturcs on tJte 
baris of praportinnal representation. Ajicording to the third sy^cm, 
the representatives of the States in the Upper House arc directly 
rlceted by ihe people of each of the units fora specified term ofyears^ 
as is tile case in Australia* Tlte same rule has been adopted in Ariiclc 
47 of die Consdtudon of Argetuina which reads as follows: *Thc 
Senate shali be composed of two Scjiaiors from each Province and 
two from the capita^ elected (Urcedy by the people/' The tndJAu 
Consdiudoii has adopted the second syatem and thus given due re¬ 
cognition to the pritteipb that in a federal constitution the Upper 
House Is intended to represent the constituent Stales as siirh oitd not 
their people. Under Clattse (4) of Article SO of the Constitution, the 
representatives of tltc States in the Upper House of the Gcniral Legis¬ 
lature arc elected by the elected members of the Legiahttive x\sscm* 
bUcs of the Stales in accordance wiUi the sjistem of properdoiud re- 
prcsentatioji by means ofihe single transfcrablr vote^ while Clau% (5) 
lays down that die representatives of the Union tcmlories shaJt be 
chosen in such manner as (he Union Parhament may by law prcscribc- 
Oii the ndier liand^ die Consututlon lias not accepted ancdier rule 
of ffideral con«tilulIons dint tlterc must be equality of rcprcsmtaiiciili 
in die Upper House of tht Federal Legislature^ 

Every fodtralion ha.^ a bicameral Icgishtture ; one House repneseuts 
the member States as such, because a federation is an organic asso¬ 
ciation of Statc^i and the odicr rcprescuis the people of the federation 
and recc^uizes die foe I that a federal Slate is also a cousiitudonal unity, 
live Indian Comdtudon presents noestcepdou to this gmcral rule* It 
not only provider for a Council of Stutoi but also establishes a Houm: 
of ilie People which consuls of five hundred tnembers chosen by direct 
election from territorial constitueneies in die States and not more 
than Twenty members to represent the Union territories, chosen in 
^uch manner as die Union railianumt may by law providt?,* Tjie 
* StetJpaa -i, ibc Cdiutitulim. fiHWimib AtiOfiiiliiioit) Acl, 
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Constituuon also proviilfts thai there slmll be allotted to each Slate a 
nuinbcr of seau m the House of the People iu such manner that the 
ratio between, that number and the popuLition of the State it, ao far 
as practtcabie, the same for all States; and that each State shail be 
divided into territorial comiitucncics in such manner that tlie ratio 
between the population of each constituency and the number of seats 
allotted lo it is. so far as pmclicablc, tlw same ihronghout the State. 
Further, Section 43 of the Stales Reorganisation Act. 1356 requires 
the Central Government to constitute a Commission lO be called the 
Delimitation Commission consisting of the Chief Election CommU- 
sioncr and two other members each of whom sltall be a peoton who is, 
or lias been, a Judge of the Supreme Court or ofa High Court. Sec¬ 
tion'W of the Act prescribes the follotving duties of the Comnussioo; 
(rt) 10 determine on the ba$is of the pnputation Ggures the number 
of Mats, if any, to bcr«er\'od for the Scheduled Caste* and Sclicduled 
Tribes in the House of thr People and in the Legislative Assembly of 
the States concerned: (ft) todciermlnc the parliameniaTyand assemb'- 
ly eonjtitueneics into which each new State siiall be divided; (r) the 
extent of, and the number of scats to be allotted to ead» such 
constituency, and [d] the number of scats, if any, to Iw reserved for 
die Schcdidcd Castes and the Scheduled Tribes of the State in each 
such conistitumcys 

The judkial power of the Indian Union is vested in a Supreme 
Clnurt, which consists of a Chief Justice and not more Uian seven 
other judges unieK die Parhamimtby law prescribes a larger number. 
Every’ju%c of the Supreme Court i* appointed by the President by 
warrant under his hand and seal after consultation wjih such of the 
j AJgcs of the Supreme Court and of thn High Courts in. the State* as 
he may deem necessary, A judge of the Supreme Court holds nlfice 
until he attains die age of sixty-five years and cannot be removed from 
hiS office except by an order of ihc President passed after an adcircss 
by each House of the Union Parlianu'tit- A person is not qualified for 
appoiminciu as a judge of the Supreme Court unless he is a-ddaen 
of India and (o) Las been for at least five years a judge of a High 
Clotin; or (^) has been for at least ten years an advocate of a High 
Conn; or [r] is, in the opinion of the Preside at, a distinguished jufj^iL 

The Supreme Court has original jurhdiedort in any dispute [al 
between die Union and one or more States, or between the Union 
and any State or State* on one side and one or more State* on the 
other, or (e) between two or more States in so far as these disputes 
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involve any question o& wliidi iheemltaice or extent of a tegal right 
dependi. Umkr Article 32 the Court aI$o enjoy* ori|;iiial jurisdiction 
in rc:spcct of proceedings for the enfoicemcnt of tlte fundamental 
rights conferred bt- the Constitudon. Besides, the Supreme Court is 
the highest appellate tribunal as U'dl as the highest authority for the 
interpretation of Ute Constitution and the determination of the vali¬ 
dity of any Union or State law. 

The Apparatus of Goveriunenrt in the States. The Ibregoiog 
description of tlie machinery of the Union Government docs not, 
however, complete the picture of the Indian Republic* There is, to 
the second place, an equally elaborate apparatus of government in 
all the constituent States covering the three division* of sovereign 
pot'k’cr—the executive, legislative and Judicial* The executive author¬ 
ity in the States is vested in the Governor, who is appointed by the 
Prcsitlcni of the Union, and hold* olHce for a period of five years hut 
during the pleasure of the Prcsidcui: a rcniarkahle index of central¬ 
ism which is not generally found in a federal comtiturion. There iv a 
Council of Ministers with the Chief Minister at Lite head to aid and 
advise lljc Governor in the exercise of his functions, except in so far 
as lie is required b>^ the Conititution to exerdsc any funetiou in his 
discretion. The Cliicr Minister b appointed by ihe Governor ai«l the 
otlwr Ministers are appointed an the advice of the GhicT Minister. 
All Ministers hold of^e during the pleasure of the Governor, and 
arc also coUectivdy responsible to die Legislative Assembly of die 
State, The position of the Stale of Jammu and Kaslimir is, however, 
dincrent, since its constitutional rclaiionship ivith the Indian Union 
is governed by the instrument of accession. The itilrrnal government 
of die State is not, therefore, regulated by the Indian Constitution 
but by the constitution Iramcd by its Constituent Assembly* 

Detailed provisions have also Ikcii made in the Comtitution re¬ 
gard! tig t iic organ! aa ti on of die kgtslaiive a u thority of die comtit uent 
States. Article IBS provider that for every Stale there shall Itt a 
Legtsiaiitrc which shall consisi of die Governor ;uul two Houses in 
the Statesof Bihar, Bombay, Mysore, Punjab. Uttar Pradesh and West 
Bengal and one House! in all other Staieii. Where there are two 
Houses of the Leglstaiure of a Stale, one is known as ihc IxrgisLdtivc 
Council and the other as the Legislative Aisembty, and where there 
isoitiy one Houaeit is designated as the Legislative Assembly. Under 
Artidc 170 of the Conjtitution, as amended by Section B of the Con¬ 
stitution (Scvendi Amendment) Act, 1036, the Legislative ,\ssembly 


* Tiu Inditm Consiitiition 

ihaJl consist of not more than five liuotlred, nnd iint l&a than «xtv, 
mcinbm chosen by- direct eicciion Fron. lemtorial coTtetitueneits in 
the hiare. The ^\rt|cle Furihcr provides that each Sure shalJ be 
mvidL-d into lenitorinl coiisTitutndcs in such inamier that tlic ratio 
betwe^ the population of each constituency and die nmnber of scats 
aHoitedJo if shall, » Far as practicable, he the same tlirouirhout the 
State, Clause ill afvUticIc 17J lays down that the total number oF 
membc« of the Legislative Council of a State shall not exceed onew 
t^d qf the total number of members in the Legl*!atjvc Assembly of 
that Stale, For the pirrposei of election to the LcgialaUve CtHincil of 
a State, the Constitudon creates tW- special comtiiucndis; local 
government constituency sudi as municipalities and district boards, 
graduato’ constituency and icachm' comtitovney. In adtUtion 
a speciflL-d number of mcinberj is elected by the LcgislaUvc Aisembly 
From amnnpt persons who are not member of Uic Atscnjblv. Sec¬ 
tion JO of the RepresentaUun of the Pcoplts Act, 1950 prescribes the 
allocatioi, amount tliese comUtuenck-s of the reals in the Lcrislatiw 
C!ouii.ci 1 1 of iljc ihtiites it3vJiig lucli CoiiiiciUi 

An importam and tnteresiinff change in the organization of tiic 
^alc^luis b«n intreduted by the States RcorgmOsaiiDn Act, 1956, 
Hie Smtttlc creates a kind of intermediate Icderadon briwten the 
wnsututmt units and the central orgatuzatlon of the Republic. Sec- 
Uon 14 oFthe Act divides the entire territory oFthc Republic into five 
zones and cs^bUshca a Zwui] Council for each zone. Kadi Zona) 

L Member nominated by the rrcsidcni 

, and nvo other Minister oFcach oF the Stater in' 

eluded in the zone, and not mare than two members from each Union 
territory included in ilir zone. Each Zonal Council is an advisory 
body and may discuss any matter in which some or all oF the Stain 
represented in that Council or the Union and one or more of the 
States liavc a coiumon interest. In particular, a Zonal Council may 
direias ami make rcccmmendaiious with regard to (a) any matter 
ofeommou interest m ihc field of economic and social pJaiminE- and 
(S) any matter concerning border dispuirs. linguistic mirmritio or 
mter-State tjmsport. It is the function of a Zonal Council to advise 
the Ccratnil Gownimcnt and the Govcramtiitof rath Slate corueni- 
cd as to the acdoti to be taken on any matter of common interest 

I here arc also elaborate provisions regarding the judicial orgaii- 

flfr Comtitntion cstablhlS a 

High Court for each State, Every High Court conabls of a Chief 
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Justice and sucli other judges n» the President may from time to time 
dee nt it nccesary to appoint. Every judge of a High Court is appoint¬ 
ed by the President after consultation with the Chierjusticeoflnduti 
the Governor of the StaiCt and. in the ease of appointment of a puisne 
judge, the ChiefJtudee of the High Court. A judge of a High. Court 
holds office until he atuiiu the age of sixty-five years and cun only he 
removed from his office by die President after an addren by each 
House of ParUament. A person is not qmlifird to be a judge of a 
High Court unless he is a ciuacn of India and has either held for at 
least tea y^rs a judicial office in tlic territory of India or for at least 
ten years been an advocate of a High Court in a State, 

Ap;irt fttim its ordinary' jurisdiction»Imiii appdbie and original, 
c\’cry High Court has power, throughout the tcTritories in relation to 
which it exercises jurisdiction, to issue lo any person or authority, 
including in appropriate cases any Covemment, within those tem- 
tari« direelions, orders or writs, including ivrita in the nature of 
haheof (OfpstSt maeefamas, prohibition, ft <0 Etumtafo and rrrlibnrrj, or any 
of them for the enforcement of any fundamental right and for any 
other purpose. Further, every High Court has superintendence over 
all courts and tribunals tluoughout the territories in relation to wtiich 
it exercises jurisdiction. This power does not, however, extend to any 
court or tribunal constituted under any law tdating to the Armed 
Forces of the Republic, 

OfgauizatJan of the Union TesfitorlcB, Article 239 of the 
Comtitiition, as amended by Section 17 of the Cmutituiion t Seventh 
Amcndmrnt) Act, ISab. provides that every Union territory shall be 
adininisterctl by the President acting, to such extent as he thinks fit, 
tit rough on administrator to be appoiiiicd by him widi such desig¬ 
nation os lie may specify, lire President is also autliorixcd lo appoint 
the Covernor of a State as the administrator of an atljointng Union 
territory, and where a Governor is so appointed, lie exercises lus 
fuiicdoits as administrator of the territory independently of the Coun¬ 
cil of Ministers. Tlicic providons arc. however, subject to such lani 
as may from time to time be enacted by the Union Pariiament- 

Article 241) of die Constitution had aulhorkcd the Union Parlia¬ 
ment to create or continue for any Union territory any local legis¬ 
lature or any council of advisers or minisiefs. This ptwition was 
deleicdbythcCouBtiiution (Seventh Amendment) Act, I93G. It would, 
tiiereforc, appear that the legislative authority in respect of any 
Union territory is now exctuiivcty vested in the Union Parhament. 
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Section 3 of the Territorial Council Ar(, 155C haj» however, 
provided for tiic creation oTa Territorial Council fitr cadi Union 
torritory consisting of fony^nc members in the case of Himachal 
Pradesh and thirty in the coses of ^fanipttr and Tripura, chosen !>)■ 
direct dcctipn on the basis of adult suifrage and not more than two 
members uomimitod by the Central Government, Tlir powers and 
functions assignee] to a Territorial Council are, Iwwevw, of an cs- 
trvvKly limited character. Further, the Territoria! Council of a 
Union territory is subject to the aulhority of the administrator who has 
statutory pmv^ to suspend the cMeculion of any resolution or order 
of the I crriioiial Council if in his opinion the resolution or order is 
in excess of powers or is likely to lead to a breath of the peace, or to 
(^usc aiitloyancc or htjury to the public or to any class of persons. 
Ihc C^trd Government has also power to supersede a Territorial 
Council if it is satiated that it is not competent to perform its duiio 
or abujscs its powers. 

As regards judicial organi^tion of the Union territories, ArUctc 
2-11 of the Constitution authorises the Union PariLamcni to constitute 
a High Court for a Union territory or to declare anv Court in any 
such territory- to be a High Court for all or anv of theVurpowi of the 
Gomutution, further, under Article Z31 of the Constitution, as 
amended by Section 16 of the Constitution (Seventh Amendment) 
Act, 1956, the Union Parltsmcnl has power to establish a coiumon 
High Q)uri for two or more States and a Union territory. 

India t a Mnlti'Communal and Multi-Liagnal State. Tiirce 
outstanding features of the stnictUTnl organiitation of tlic Indian 
Republic emerge from the foregoing discussion, Iti the first place 
as we Imvr already seen, tJie Indian Union is a constitutioiuil nuirt 
and Its powers extend throughout the territories of Uic Republic. It 
has, therefore, a Jttristic personality and exclusively enjoys inter- 
naiionul competence. One oatural coEsequenct of thb feature h 
that there is one nationality thioughom the Union. Unlike Switzer¬ 
land and the Soviet Union, the Indian Republic ts not a pluri-miion- 
al -State. Tlir Swm Confederation, as is well known, ha* at least 
four ciilturaj tiatiatmlitics, and the Soviet Union comprwca several 
comtminilies with political and cultural difference*, fn the Indian 
Republic, on the other hand, there has never been any queatJon of 
poliucal or cultural naiionaJltles in spite of differences in rcliaion, 
language and customs. On the contrary, a feeling of naiiomd unity 
luii slowly grown up during a century or more of the British regime 
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And political mclcpcndeitce ha^ strengthertcd diii ^rttiment of ba^c 
unity, Tlie Republic doc^, htywcvct^ oontain many ticligiaai and 
ethnic cominiitiiue^. Ttic Comutudon has a i tempted to temove, as 
far as ptmible, these commuiuil difTercuDes by dii^pcimiig with die 
system of separate clcrtoratea which had pirviomly obtained in Bri¬ 
tish Indict bnt it floes make special provisious^ although of a limited 
character^ fot such communities as the Scheduled Castes^ the Sche¬ 
duled Tribes and the AnglchlndiiiiL community. For mstanee, die 
Fifth Schedule lays down specific and csceptional pro virions for the 
administration and control of Scheduted Areas and Sdiedulcd Tribes 
in any State other than Assam ^vherc the provisions of tlic Sixth 
Sehedule operate for the administration of the Tribal Arciis^ Apart 
from these racial and cultural minoriiicj, the populatfon of India still 
CDUlalns over thirty milhon MahiimmedaiiSi fiE though the dismem¬ 
berment of India undo' the Indiim Independence Act, 19-17, 
based on the ground that the Mohammedan population of India 
should he tdloHctl to form titc new State of Pakbtan. 

ITte Constitution also makes detailed provisions for lingius^tic 
differences. It expressly prescribes that Hindi sliall be the olTLCfol 
language of the Rcpublic> hut it also provides that for a period of 
fiflccn ycart tlic Efigti^h language stiall contiuue to be used for the 
oHicial purposes of the Republic. This provision however^ subject 
to two importnne quallftcaiionSp In the first place, lltc Prerident may 
during the period of fifteen years audujrize the use of Hindi in adxll- 
fton to the Englhh language. Secondly^ even after tlir period of 
fifteen, years* the Union Parliament may by law provide for the use 
of the English language. In additiaii, the Camtiludoii rcCoguisEcs as 
many as fourteen languages as regional languages, and authorizes die 
I.rgisJatnrc of a comtitumt State to adopt any one or more of the 
languages in use in the State for all or any of the official purpq^s of 
Utc StaLCt Xiuc ioiUiencc of ttugnistic dinTcrcnccs in the Republic is 
clearly evident in the provlaious of tltc States Rcorgamsadon Act^ 
1956 attd in the creation of fiuch new Stales as that of Andhra. 

Is India “an Indestructible Union’’? It Imfi already bceti point¬ 
ed out that the second feature of the conUitutional organization of the 
Indian Republic is that it is not only a State but aUo an organic iisso* 
dation ofSutte^. To use Labnnd^s words, dtese States possess powers 
of sovereignty in their own righUE and couseni'c Llicir status of States 
outside the ffphcrc of suboidi nation to tlw Federation,^ The mo it 

■ Dtutsihm VtJ, 1., p* Itlli ct i«i. 
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importunt fjuestioii which in this connexion is whether this 

organic assodadon is an indlssoinbk union of its coniponcnl parts or 
whether the States possess ilw: right to secede Froni the fcdcmlton. 
Generally speaking, all fcdcra] States are detntied to be permanent 
atul indissoluble. AJmosi all leading jitrisls like Jeliinck and KeUca 
deny the existence of jut stttsnonis. The provisions of federal consti¬ 
tutions arc generally to the same effect, lijus, for itisLuice, iLb pre¬ 
amble to the Commonwealth ofAuitraUa Aci^ IflW, spralu of “an 
indissoluble federal Gommonwcalth". Article 1 of ibe Constitutiem 
of Brazil dcacribm the United States of Braiit as “a perpetual and in¬ 
dissoluble Union”. There iano express deebration of thlt kind in the 
Constitution of the United States, and it tvas, ihcrrrore, argued that 
the American States possess the right to secede from the redcrallon. 
It was contended that the American Union was mereSy u compact 
among States which had the right to resist any breach of the compact 
and to duBolvc the l^ion in tlw event of such a breach. Tliis u-as, 
for instance, the atdeude of the State of South CafuIiiLti when it 
adopted an ordinance of sccesriou in I86fj. The onUoaiicc was fill low¬ 
ed bj' a declaration of independence which nllegcd that the L'niun 
WJW dissolved and that South Carolina had resumed her position as a 
free, sovereign and Independent State. The controversy was nnt, 
however, fimlly setded until after the Civil War when die doe trine of 
secession was delinitdy negatived by the Supreme Court in the had¬ 
ing ease of Ttxas lJ7ifrf (7 Wall, 7Q0). In iliat case die (question 
was raised as to whether the Stale of'lVxas could cease to be a State 
of die Union by enacting an ordinnnee of secession, llic Coiirl cm- 
phatically answered the question in the negative: '‘The Comiitution 
in all its provisions looks to an indestructible Union composer! of 
indestructible States. When, ihercfore. Texas became one of the 
UiiitedSlatcs she entered into an indissoluble relation..Considered, 
ibenribre, as trartsactioits under the Constitution the ordinance of 
secession atlopied by the Gonvcntioit and ratified by a inajoriiy of die 
citizens of Texas W'as ah^lutcly null and wiihoiiLopemtiDii inl.iw.... 
The Slate did not cease to be a State nor her citizens to be eitixcju of 
the Union.” 

It should, however, be pointed out that in all these cases the in¬ 
dissoluble character of the rederation may be modified in accordance 
with the pioccdure prescribed for arnendmem to the comtilution 
and Ibis is impliedly accepted in die judgement of the Supreme 
Court. The Consriludon of Venezuela goes further and attempts to 
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prescribe a limitation on the amending power by deebring that the 
Constiiucton shall always be of a [cdcral and republican character. 
On the other hand, tlic Soviet Constitution of 1936 presents a totally 
dincrent picture. It reoognim in citplidt tcmn the ri^t of the con¬ 
stituent rcpubiics to secede from the Soviet Union. It is true tint 
certain Sovaet jurists like Xtaliiski alllrin that the Article to quotion 
is purely a tlteorctical formula and does not confer any right suscep¬ 
tible of being effectjvdy rxcrcisetL Other commentator like Tou- 
roubtiier. however, contend that iJie right of secession cooTerred on 
the Union Hepubilo is “perfectly real” and has been exercised in 
die past and will continue to be exerdaed in the future. TJiis view 
appears to be in conTonnity witli Ikcts, since in recent year* the con¬ 
trol of the Union omer itir Republics of the Ukraine and Bydarutssia 
has been relnxcsh and they lias's been allowed to exercise powers of 
extemat sovemignty.* It should, however, be remembered tliat in 
Soviet Russia there is considerable di^urgencc betweenconstitutiona! 
practice and the test of the Constitution. Tlie Union of Burma nho 
provides an exception to the general rule that a federal State is per¬ 
manent and imlissoliihle. I’hc Burmese Comtitution confers on the 
Shan State and tlic Karenm State, two of its constituent units, the 
right to secede, but the right Is not to be exercised during the fini ten 
years. 

The Iiidiati CloiutituUon does not contain any provision declaring 
that die Union h indissoluble and indestructible; nor is there any 
recognition, eititcr implied or expiteir, of the right of the constLiucnt 
States to secede from the Union, the only exception being the State 
of J ammu and Radunir whose relation svidi the Indian Union is 
governed by an iiutrumcut of accessinrL It would, therefore, appear 
that the Indian Republic is an “indcsTmctiblc union", but it cannot 
he said that it is an indcstrucublc uiiton ofitHlestructiblc States iiias- 
mucli 05 the lerriuMiat integrity of tlie oonsutueiit States can be 
abrogotci] under the powers conTerred on the Union FarlLuncnt 
under Article 3 of the ConstitutioiiN It may, therefore, be arguctl 
that wliile the States of the Indian Republic lutvc no right to secede, 
and, therefore, the consritutioRaJ unity of the Indian Republic cannot 
legally l>c dissolved; neverthelcs by virtue of the power vested in it 
under the Constitution, tlie Union farliainent may alter the federal 
character of the State. It should also be added that, as in otiicr 
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federal coitstUuttoiu.ihi* unity of the Indian Re(nib!ic maybe affected 
by the exercise of t he amendi ng power ccfnfcrrcd by t !ie Co mtituti on. 

fQdtikt a Decentralized ITaitary State. As we have already 
indicated, ilic iliird feature of the constitutional smicture of the 
Indian Republic is tliai it U partly a decentralixed unitary Stale. 
According lo the general ty accept ctl meaning of the term, a dccential- 
ixed unitary Stale compHscs certain tcrritonal entities possessing 
lUdr own sphere of competence and exmciriiig powers conferred on 
them by die cciUral authority but always subject toils control. Such 
is, for example, the structure of the Italian Republic under tlic 
Ckmsdtution of 1547 which provides for the creation td'autonomous 
regions.' A dcccnlralized unitary State may also mean diatonly a 
portion of the territory of the State has been converted into an 
autonomous region, the rest remaining directly under the central 
authority. Thus, the Czechostovalc Republic, under its Constitudott of 
19lS, is partly unitary and partly dccentraiixcd. The Indian 
RepubliCjOnthc other hand, isponly federal and partly decentralized, 
fu federal character is evidenced by (he existence of federal units 
designated as States. The Republic is also partly decentralized 
bccauic it iiiciudcs the Union territories which are not federal units 
and only posess such powers as arc conferred on them by the Union 
Parliament. 

It may be argued that in essence there is no difference betw'cen 
federal units and autonomom regions of a unitary State. Durand,* 
for instance, contends that a federal Slate imotbing but a dcccntrah 
ized unitary Stale in which the units poasesa cxclitsive tompctcncc 
without being subject to the control of the central authority and 
where the scheme of deoentralizatiou is established by dm constitu* 
tionandnotbyan ordinuiy^ law. According to Kdsen. the difTercnce 
between a federal State and a dcccnlralized unitary State is purely 
quantitative and not qualitaiivc, for decentralization exists in both 
cases but in different forms,* Kutiz also maintains the theory of 
decentralization and contends that ihe distinction between a federal 
State, which he describes as “a false union of States”, and a deccu- 
tralized, imitary State I# purely reiailvc and depends on the degree 
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of decentralization.* Tbese liirancs, however, totally disri.-gard the 
positive mica of ferferaJ constituiiom. In the fimplace, the diffcrenjce 
between federal Slates and deccotmtized unitary States iinot purely 
quantitative, as Kelson tries to make out, Ckuutrued t« its strictly 
cojutitutional tense, the term decentralization has a (wo-Jold signi^ 
Seance, Firstlyit means that the totality of sovereign power of a 
State is vested in Its central organs. Secondly; it also implies that it 
Is the central organs which delegate a portion of thdr power to the 
territorial entities; in other words, whatever powers arc enjoyed by 
these units depend on a grant from the cctitr^ governntent and may 
be withdratvn or curtailed whenever the grantor considers it neces¬ 
sary to do so. In the case of a federal State, however, there is no 
delegation of power by the federal government to the constituent 
units; die power which is vestedmthe unitsdoes not owe its origin to 
a central gram. This means that the constitutional autonomy of the 
member States of a fcdenition cannot be abridged by the federal 
government except to the extent au diarized by the constitudoit. 
Secondly, dcccntraiizationimpUesa hierarchy of authorities; it means 
the delegation of power by a superior to an inferior authority. This, 
however, is not the case in a federal State where the centra] autho¬ 
rities and the constituent units are equal and co-ordinate vrithintlieu- 
respeedve spheres of competence. Thirdly, decentralisation is not 
the same thing as division of power, for othcnvisc there would be no 
distinction between a unitary Slate and a decentralized unitary 
Slate, since even in a unitary State there is division of power between 
tlic three diflerent organs of the State. It would be clear from the 
foregoing discussion titat there is no basis for conlendiog that a 
federation is a decentralized unitary State. 
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CHAPTER \1 


DISTRIBUTION OF LEGISLATIVE 
POWER UNDER THE INDIAN 
CONSTITUTION 

Division of Powne; tlie Essonct of Pcdcjmlifini. It hai alreaily 
IfCcn pointed out thitL the Indian Republic has a federal structure 
and is, iherdbrc, a State as VireU as a union of States. We have also 
teen that a direct ccnsctpiencc of this organizauon is the eoeixiatcncc 
of two sets of government covering the same icTritory. It follows, 
therefore^ as a logical corollary that the tolallty of aoverdgn powers of 
the Indian Republic U tlisLrilnited between the Union Government 
and the Governments of the component States, as. in all other federal 
constitutions. Thbis one of the sclent features of a federal State, and 
has been taken by JelUnck as the basis for his dehniUoti offederailon. 
Ho says; *^A federal State U, therefore, a State in which the sovereign 
State aulJiority dUtributes by mcaiu of a Constitution the totality of 
the functions exerdsafaic w'lthin its iphere of control in tuefa a manner 
that it reserves for iu own exercise only a certain quantum of (hem, 
leaving, hofwcvcr, the residue to the non^sovereign member States 
created by this constitutional grant of autonomous State power, 
without any control in riispect of die establish inent of norms of regu^ 
btion as well jm in tespecl of the manner and method of the exercise 
iiself, as long as ihe comtiluttonai limitadom are observed.’** t( k 
clear that this dehuttion is only applicable to cases where a unitary 
State has transformed itself into a federal State, for in such ra s es tltc 
cemstitnent units arc undoubtedly the creation of the central govern^ 
mcni. It is not, however, true of rederal States which have come into 
existence as the result of an agreement or convention concluded 
amongst sovereign States, as in the case of the Soviet Union. Jctlincfc's 
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dcFinitiaD must, thtrefart, be regarded as iinsaiLdaiCtory; nevertiic- 
less, it does emphasize one of die esseniiaL features of a fedenj State, 
namely, the distribution of legislative competence between tin? cen¬ 
tral government and the governments of die uniu. As die Supreme 
Court orArgciidna has apdy obstrvicd, the federal fonii of govem- 
tncnl presupjxises the co-cxiatencc of a central authority and dlvei'sc 
local authorities which Ainetion within their respective spheres of 
acdon ivithout being subject to any control.* 

Methods of Division of Legislative Power, It is now itetessary 
to examlnr bow the power of IcglHlatJon is generally divided in a 
federal State and coiupare it with the system which has been etnbadied 
in the Indian Consdtutiou. Generally speaking, the distribution of 
legislative powers betw^een a federation and its component units may 
be efTcctcd in two different tvays. In tlu? first place, a federal con¬ 
stitution may expressly and sperifically enumerate the powers of die 
federation and leave the remainder in die hands of the authoriijcs of 
the constituent States. This is ktio^vti as the method of enumerated 
powers. Thus, ^Vrticlc I of the Comtitution of the LTnUed States of 
America confers on the Federal Legblature the power to make low? 
on certain defined and specified matters. In addition, it has die power 
*‘to make all laws which shall be necessary and proper for carryiiiSf 
into execution the foregoing powets and alt other powers vesietl by 
dlls Consiitntion in the goveramumt of the United States," Some of 
the enumerated ixrwers are exclusively vested in the Federal Legisla¬ 
ture, either expressly or by necessary implication. Others may be 
concurrently exercised by the Stales in the absence of federal Icgida- 
tiou. (Gibbons d. 9 Wheat. I.) On the other hand, Article 10 of 

the Comtitution provides that *'lhe powem not delegated to the 
United States by the Constitution, nor proliiliitcd by it totheStates, 
aiT reserved to the States respectively or to the people.'* Ir follows, 
thcTcfoic, that residuary powers arc vested in the States, and the 
Legislature of a State is competent to enact any law in rapect of ouy 
subject imlcss'it is expressly or by neccssiiry implication prohibited 
under the provisions of the Consdtutiott, No ,\cl of a State Legisla¬ 
ture can, therefore, be held ultsa tfirts tmless it is proved to be contrary 
to ihe terms qf the Constitution. Apan from dus clear disdnetion 
between the cnunierated powers of the Congress and the rcsUluary 
powers of the State Leghdatures, the Comtitution also prescribes 
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llmiuHoiu on the leghlative authority of the Federal Govenuncnt 
and of ihe Got’cminentt of the States. 

TliU method of enumerated portvers has been incorporaicd in other 
federal constitutions. For instancCf ‘'the aclajcmc of the Australian 
Constitution, like that of the Ootutitulion of tiie United States^ is to 
confcremainddiiiite and specified power* upon I lie Commonwealth, 
and to leaw the residue of power in the liands of the States. Tins is 
expressed in our Comiituiion by the language of Sections 31 and 52, 
which eonfer the Federal poMfcr, and Section 107, which pro\adcs that 
'every power of the Paiiiamcni of a Colony which hat become or 
becomes a State, shall, uuies tt is by this Constitution cxclusivety 
vested in the Fartiamcnl of the Commonwealth or withdrawn Jfiom 
the Parliament of the State, continues as at the establuhment of the 
Commonweatth/ ” [I’cr Griffith, C. J., in e, fiVW, 1 C-L.R., 

at p. 6(15). Secondly, Scciioa 31 of the Commonwealth Act, idCKl 
expressly provides that the Commonwealth Parltameni shall have 
power to make laws relating to ''matters incidental to the execution 
of any power vested by this Gonstitudon in the Pariiamcnl or in 
cither House thereof, or in the Government of the Comtnouwealth, 
or in die Federal Judicature, or in any department or officer of the 
Commonwealth.” li will be nodecd tliai this grant of power is ana¬ 
logous to the doctrine of ancillary powers under the Constitution of 
tlic United States. It has been observed that this “grant of power 
carries with it the grant of all projrer means not expressly prohibited 
to effectuate the power itself” (Per Isaacs, J., in AatitalUa Bwt Trade 
Emph^j" Fedtratian n, W/ij^hroa?^ 11 C.L.R,, at p, 338,) Thirdly, the 
ducirine of concurrent powers, as enunciated under the Conslttution 
of the United States, also prevuiU under ilic Australian Consiitution. 
Thus, the States share with the Common weal tli the power to make 
taws in respect of all matters except tliose ivhich are cxcliutvcly vested 
by the Constitution in the Commotiwcabh Parliament and those 
ivhidi have been specifically withdrawn from die States by the Constb 
tution. (Wynea, op. cil., p. 90). 

The same four-fold rule 13 to be found in the Swiss Constitution. 
In the first place, Articles 8 , 19, 20, 22 to 31, 32 (bJ (A) and {e),34, 
36 to 42, and 64 to 70 eQumcratc spetifird and delinite powr» oft he 
Federal Legislature. Secondly, although there is no express provision 
regarding ^ciliary powei^ the rule has been evolved by judicial 
inicrprciatJon and iia applicalion is as wide as under the Constitution 
of the United States. Adopting what has been called the method of 
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conicqueaces (VttfahTtn df$ frtinjfgutnz),it has bfteji htld dial whatc^ver 
w accessary for the execution of a purpose expressed in a coitstitutioiial 
rule fails within the competence of the Federd Legislature.' 'fhoSi 
-Vrtidc 54: of the Constitution, which places the right to marry under 
the protection of the Federation, has been deemed to authorize the 
Federal Legislature to make laws with respect to the conditions and 
fomis of marriage. It has also been held that the power to make laws 
in respect of a sped Gcd matter, although not expressly granted by the 
flonstitution, falls within the purview of the Federal Legislature if it 
» of the essence of the Frderatiotj.' Thirdly* the Consttlutlan has 
cxpre^ly vested residuary powers in the Cantona. Article 3 of the 
Constitution provides that *‘thc Cantons arc sovereign so far as their 
sovereignty is not limited by the Federal Constitution, and as such 
they exercise all rights whldi arc not delegated to the Fcdcra! Author- 
ity.” Fourthly, there is a spliere of concurrent powers arising directly 
under the Const Ittition. Some of these fall within the competence of 
die Federal Legislature if it decides to ciiaci any laws in regard to 
them. There are others in rcapcct of which the legislative posver ta 
distributed between the Federation and tltc Gantoas. Finally* there 
is anotlicrdass of subjects in respect of which die Federal Ltiglslature 
only exercises tlw powers of superintendence or inq^ection. 

The position under the Argentine Constitution is slightly dilFercnt, 
Artide C7 of the Constitution enumerates the powers of the Federal 
LcgUiaiure. turiiicr* Clause 2S<ir the sanie Arlicle confers aucilLuy 
powers on the Federal Legislature. On the other hand, .Vdctc 104 con- 
tains a general provision prwcrvingrcslduarypowersfbr the Provinces. 
In addition* Article 105 enumerates some of the specific powers of 
the constituent units. This grant of power has been construed bv Uic 
Supreme Court of Argentina to mean Oiai the Provinces ‘'conserve 
tlicir absolute sovereignly in everything relating to those jmwers 
whidj have not been delegated to the Nation, as Article? 104 itself 
recognizes. From tliis fundamental principle it tnay be deduced diat 
it pertains exclusively to the Proviiioes to mact Jaws and ordinances 
of local taxation, poll ce, hygiene and, in general, O'f ah those mattcre 
wliich they ooudder lo be conducive to their well-being and prosper- 
ity.’* (Fallos 7* p, 373). This speclAc cimmcraiion of certain powers 
of the legislatures of the constituent units is no doubt a departure 
from the scheme of distribution embodied in the Constitution of the 
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Untied Suitti. Tliew b also attoUicr ImporEant pcnttt of dUremicc. 
The CoostiiuUon cxpresly lays down in Anirlt ? 08 that the Provin' 
ca cannot eaercUc the power cletngated to ihc Federation, The 
Article further prescribe* certain spccijic mlrictinia on the power of 
the Provinces, This im been interpreted by the Supreme Court 
to mean that the general rrstriciion imposed by the ArUclc is in no 
way abridged by ihc spcdfic prohibitjons, (Fallos 124, p. 379), It 
wDuid, therefore, appear that under the Consiitution of Argentina 
there is no neld of concurrent powers, but the Court has held that 
‘%bunquestionable that ihc Provinces retain an autliorily concurrent 
with the Congress" outside the sphere of eacludvc competence as 
caprestly laid down in the Constitutlou and apart &om exprtss pro¬ 
hibition on them. (Fallos 3, p. 131), 

Tlic Consiiuiuons of Soviet Russia, Braid and Mexico lias^e merciy 
adopted the method of enumerated powers and do iiot provide any 
deuUicd ruirsrrbting to the dbtribuiJon of legidativepower between 
the redcradon and its comtilucnt uiuts. Thus, for instance. Article 
i4 of the Soviet Constitution enumerates matters whitih fUU eaclu- 
dvely within the competence of tlic Supreme Soviet. Article 15, on the 
other hand, provides: “the sovereignty of the Union Republics is 
liimied only by die pro^'isionsconuined in Artidc U of the Consti¬ 
tution of tile X;,S,S.R, Outside these provisions each Unton Republic 
may exercise its powers of governance in an indepfindent manner,’' 
Tile second method of distrlbudori of IcgisUitivc power is to be 
found in the Canadian Constitution. The main feature* ofthc sebtmte 
arc as follow*. In the first place, Section 92 of the British North 
America Act, 1867 sprciftcallycimmcralcs the tegisSadve powers wlikh 
may be exclusively exercised by the Provinces of Canada, SceoiidJy, 
Sectional ofthc Act catpressly vests residuary powers in tlic Dominion 
Parliament and not in the Provinces ua under the liiat Jiclumie of 
dislrtbutioa, niirdJy,Socdon*Jl also enumerate* a tong list of matun 
which arc within the exclusive autimriiy of the Dominion Pariiament 
Fourthly, ilicre is no specific provision in the Consdtiidon Act regard- 
ingancilJary powers, but the role has been evolv«l by judicial decblons. 
Forimtajice,inAfonir«d SircflJLti/uiiryCamflaajtii.CUjtt/Afenlted (|gigt 
A,C. I it waslaiddown by theJudiciatCommiiiccuf the Privy Council 
that the Dominion Parbamenl has authoriiy to enact taws iu respect 
of a matter wlitdi is ‘’necessarily incidental to the exercise of its 
legislative power exprwaly granted liy the Constiunion Acl" Thb 
does not, however, authoriic the Dominion ParUamem to imrodc 
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upon the provlnciat licid by andliaiY legUtation in cxcm$e of its 
reuduary power$> rinally, there isnoproviiioainrcgardioconciirTcni 
poivcn under the Brituli North America vVet, i867 \nih one 
c^ccpliun rebting to agriculture, but the existence of llus sphere has 
been established by judicial decisions. 'Ibe enumcraicd powers of the 
Etominion and the Provtneesare citclustve but they overlaps and wUere 
tjjere is overlapping, llic field of concurrent powers arises. lAtldnuj^ 
Gfitttal of Att^meThGmrrtJ of Csiutdi (1891) A.C., JB9J.' 

Tbe Scheme of Distribudoa lutdcr the Indian Consdtntioau 
The Canadian pattern of distiibtition of tegislauvc pou-er has gene¬ 
rally been followed in the Indian Constitution. In the first place, 
like Section 93 of thr British North iVmerica j\ct, 1867, the lodian 
Constitution cniimnates the subjects W'ith respect to wliich the la^s- 
latttrcs of the States have exclusive power to make laws. This has 
been designated in the Constimtion as the State List. Secondly, it 
follows the C.-iundiiin precedent and enunterates the matte is with 
respect to which the Union Parliament has excludve power to make 
laws, lliis is known as the Union List. Thirdly, Article 24B of the 
Constitution vests residuary powers in the Union Parliament, as in 
Canada. Fourdily, the Indian Gonsutuuon like the Canadian Con¬ 
stitution docs not expressly provide for the grant ofandlbiry powers. 
It would, liowt'ver, appear that the rule is applicable under the 
Indian flc^ustiiuiion, as it was applicable under its predecessor, the 
Covemniciit of India Act, 1933. This follows Ircim the fact that 
both the Union Parltameiu and the Lejpsbtures of the iitates have 
plenary powers in respect of matters which fall within their com¬ 
petence. Ttiua, in UsUod Fnmnus r. AH^a Begum, A. 1. B.. (1911) 
F.C. 16, it was held by dre Federal Court, in dealing with the Legis¬ 
lative Lists under the Government of India Act, 1935, tlint *'noi>e of 
the items in tlte Lists is to be read in a nairotv and pedantic sense, 
amt each general word should be held to extend to all ancillary and 
subdtliary miitiers which can fairly and reasonably be comprrficjided 
tu it.*’ (In tlic baaisotthe Canadian decisions it may riglitly be con¬ 
tended that the rule would not be applicable where by virtue of 
uncillary Icgbfation in exercise of its residuary powers under Ardctc 
218 of the Comdludon the Union P.'irfiament purports to invade the 
exclusive sphere of llie State la-gislalure. Here, however, die simi¬ 
larity between the two Consdtudoiis ends, for the Indian Consd- 
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ludoQ proceeds to iacludc a list of sul>jrcts dcsi^pnaicd as iKc 
Concurrent List tn reepeci of vehich tbe Cttton furlmmcat as vs'cJl as 
Uic State Legislatures Itavc power to nialu: lawi. 

There are, however, three sped lie extepdom to this general rule 
of dtstdbudon. In the Jirst place, under Article 249j the I’nion 
Tarltament has power to legislate with respect to a matter ia the State 
List, if the Upper House of the Parihunenthasticclared by rcsoEtilion 
supported by not less thaji iwo*thirds of the meinbeis present atid 
voting that it is necessary or cxpcdtciii in the national interest that 
iltc Union Parliament should make laws with respect to that matter. 
Secondly, the Constitution authorises the President of the Union to 
issue a Proclainadoti of Kmergency if he is sadsHed that a grave emer¬ 
gency exists whereby die security of India or of any part of ttic I ndian 
leiriiory is ihreateucd, whether by war orextmial aggression or inlciv 
nal disturbance; and, while such a proclantadon is in operudon, ijic 
Union Parliament has power to make laws for the whole or any pari 
of the lenitoryof India with respect to any of the matten enumerated 
tn the State List. Thirdly, the Union Parliantent is alio competent to 
make any law inres^tof any ftiattcr,whethcr in the Unionar State 
or Concurrent List, lor the whole or any part of the territory orindia 
for Implementing any treaty, agreement or convention with any oilier 
countiy or any decision made at any international conference, asso- 
dation or oihor body. 11 will be noticed that in all these cases the 
UnionParliament has been auihoiized to invade the sphere of legis¬ 
lative competence cxolusivcly assigned to the constituent States. These 
three exceptions, therefore, dearly illuwratc the wdbtaarkrd 
c<'fttraJLsTn of the ludiaii Coiudtiiuoii. 

It has been contended that, gencKLily speaking, in all fcdirral ron- 
stilutions therclations between the central government and the govem- 
memsof ilie uuils fall under three different categories: (fj “rebtiotu 
of orditmuon”, i.e, ^vhere the two govemments co-operate in the 
formation of the will of the federal State, as in Uic case of the Upper 
House of the Federal Parliament wluch is generally prcsunicd to re 
present the component States; (ti^ ^‘relations of supra* and sub-ordi- 
nation", T.e. cases when: the power of die federal government is 
supreme and unquestionable, ns, for instance, in the matter ordcfonce 
of the federal State; and (iU) ‘'relations of co-ordinatiou". where the 
two sets of governments have clearly demarcated ,pht,Tci of activity 
%vithm which cadi of them is supreme, as in the case of the 
distribution of legislative power between (he central goverumeub 
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OD ilic One and die governments of the uiaU. on the other. 

The three exoc|rtions vrhichbavc been discussed above clearly Indi* 
rate I hat, contrary W> thi- prov»iam of oiher fcdcnil constitutions, 
the Irgtstaiive power of the Indian Republic b paramount even in 
die field of ''coordinate relations". The supremacy which has been 
rxprettly assigiicrl to the U oi on Parliamctii in respect of intcrnatioiial 
coRVrnuon* and agreements is perfeedy reasonable, as from the point 
of \'iew of interna do nal law it is die Union alone which has inter¬ 
national jxrrsonaiity and, therefore, exclusively posessrs iuternaticmal 
rights and obUguticms. Tliis is true of all federal constitutions. For 
instance I in the Commonwealth of Australia where the Constitulion 
Act docs not expressly confer on the Commonwealth Parliament any 
aiithoriiy to invade the Icgisladve competence of die SiaU^, U has 
been held dim the Comtnonivealch Pisrli ament is compel cm to Icgis- 
late in respect of a matter which is reserved to the States for the pur¬ 
pose of i mplem en ting i n tcTtiational conventions, 7lic Canadian Con* 
stifulion contains the provision that *'the Parliament and the Govern¬ 
ment of Canada shall ha^'C all powers necessary or proper for jwrlbnn- 
ing ibe obligations of Canada or of any Province tberereof, as part of 
the British Kmpirc, lowartls foreign countries, arising under ireaitM 
between the Empire and such foreign countries." According to judi¬ 
cial decisions, the Dominioti ofCatiada has in addition the necessary 
powTrs for implementing treaties concluded by Canada but not ,*13 
pan of the British Empire. Thus, dealing with the question of broad¬ 
casting, the Pris'y Council has declared as lollows: "It is Canada 
as a whole which is amenable to the otJier Pow^ for the proper 
Carrying our of the convention; and to prevent indi\'idiials in Canada 
infringtiig the stipulations of the convention it is necessary that the 
Dominion should pass legislation ivtiich should apply to all the dwellers 
in f!anada."* Tlie same view has been taken in the United Stat^, 
where it has been held by the Supreme Court that the Congress ts 
competent to make taws for tlie execution of a treaty, although the sub¬ 
ject matter mav be outside the legislative authority of the Congress,* 
'Die same principle has been adopted in other federal constitutions. 
For instance, .\rticle 133 of (he Mexican Constitution provides that 
treaties eoitcluded by the President of tUe Republic with the approial 
of the Congress shall be the supreme bw Uiroughout the territory 
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of the Union, and reqoJrcf the jiidgr* of each Slate to confonn to 
ilicm notwithstanding any contrary provisianv in the Coiutimuoiu 
or hums of the States* The wording of Ankle 31 of the ArgcnUoc 
Consiitiuion k ocactlf siiuiW^ 

There is, however, no precedent for the cxpixsi grant of power to 
invade the fogjalativc splicrc of theStates in the evttii of an emergeuey 
Ttiiis, for initaner, the Cionstitiitioit of Argentina, whicl) expressly 
autln^izcs the Central Govemtnent to declare an emergency {titad/f 
df n/itO and suspend coiistitudonaf guarantees in respect of futida- 
mental rights, docs not confer .my power on the Federal Parliament 
to cnci^iili upon die cxdnrivc legislative sphere of the consiimcm 
States in the u-vcnl of such a declaration* 


^ ThreeZonesof Legtsla rive Powe r. The foregoing dinr^iwo n aicj 
it clear that in almost alt federal cousiiiutions there are three distinct 
siones of legislative powTr. In the first zone, i.c. cjtdiisivcly federal, 
the federal parliament is tlir supreme atiihority. In the second i e 
cxdimvely State, the legislatures of the States ordinarily enjoy and 
exercise iJic powers of legislation without the control and supervision 
of the federal parliament. This k mic of aU authentic federal eonstk 
tutions. Several jurists luve, therefore, contended that there aie two 
independeut and co-exislent »ovcrcigiiti« in every federal State 
1 here IS also o diird zota* of legiBlation in wluch the juristic frontiers 
of the authority of the two sets of govcramcnts arc not dcrttarcaivd. 
llus is gciwrally known as the field of coucarrem powm* and may 
be divided into three diffeient classes. In the first place, a federal 
constiindon may provirle that in certain specified matteis the leeis- 
taiion of the comutnenl units shall be subject to the approval of the 
^tial government. For iiaimce, under Article 55 of the Swiss 
Comtituuon, the Cantons may by legislation take measures 
necessaiy for the prevention of abtacs of the liberty of the 
but such laws must be submitid lo the Federal Coutidl for 
approval. The nght of veto winch has. under certain consUtut- 
tons, been conferrx^ on Urn federal govcniment U of similar 
cluiracler. Arhde 12 of the Weimar ConstiiuUun of 
provided lluit the Reich had the riglii of veto in respect of specified 
lavs^ ofa .State m so for as tlie svelfore of the Reich us a whole 

waathembyaffcctcd. In second group ofcascs. foe federal autluv 

nlics arc compclenl to «^t principles or to give general directions, 
leaving It to the units to fornmlate complementary rules and to d^ 
ude upon the metiiod and manner of focir application. Hius under 
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the Soviet Constitution, the Union Govcnvtnent w only zitilhorixed 
to esubikh basic pnneipto in the matter of education. Similnrty 
under Atlitlc 75 of the OoKitittition of 'tVeslcm Gmnany, tlic Fede¬ 
ral Government has the right to establiah basic precepts in respect 
oi nicii matters as the ‘legal s^tatui of the Presi”, and detailed Icjps- 
Saiiou is fontiulated by Jjujukf. Similarly, Article G of the Constitu¬ 
tion of Braxil auilioriact the Icgislahirca of the States to enact supple- 
mciilary Icgulatloti in regard to specified matters. It ivould, therc- 
forc, be dear that in thew cates the right of initiative rests tvilh the 
federal orgatis,^ and the legiststirrrs of the units are only competent 
to supplenicrit ndcTaJ h'gtsladott. In the third case, the federal Icgis* 
laturc has authority, but not mdudve authority, to legislate in reg-vrd 
to certain fpcciftcd matters. .\r long as this perwet' is uot exercised 
by the fedcratitm, the constituent States have plenary jurisdiction 
in respect of them, Titus, under the Indian Constitution, die Union 
Parliament as ■well as the Lcgi-iilaturcB of the States have power to 
make laws wiUi respect to any of the matters enuntcrated in the Coii- 
ctincnt List- 

TTic Supremacy of Federal Unwe, It is a baste principle of,ill 
federal constitutions that‘The legal prescriptions established by the 
Statics lose their validity if they are ua contradiction with the legal 
prescriptions establislicd by the Federation." This principle has been 
Incorporaied in Clause (2) of Article 6 of the Constitution of the Unit* 
ed States which, inter alia, protadm dial the laift of the United 
States made in pursumicc of the Constitution shall be “the supreme 
law of the land*’. Clause of die covering clauses of ihcCommon- 
wealil) of Australm Act, 1900 similarly providea thai all laws made 
by the Commonwealth Parliament shali be binding on the courts. 
Judges and people of every State and cs’cry part of llie Conimonweahh 
nolwilhsUinding any tiling in the laws of any State. .Section 109 of 
the Act fitniicrproviclvs tliat '■when a law of a State h inconsistent 
with a bw of the Comnumwralih, die btler shall prev:uj and the for¬ 
mer shall, to the exwnt of the inconsistency-, be mvalid" The same 
principle is to !w' found in the Constitsition of Western Germany 
which expressly declares that Rtithffrdii britkt hsadfittihi '» There is 
no specific provision in the Swiss Constitndim regarding this ntaitci*, 
abhough Article 6 declares die primacy of the Federal Constitutitm 
over (hat of the States; ncvcTlhclca. die rule of the supremacy of feder¬ 
al laws has been sanctiemed by consliludonal usages and the deck 
sions of die Federal Tribunal since 1648. ks Burckhardt points out, 
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"Cantonal law is in ilie same relation with respect to rederal laiva a$ 
is llie Cantonal organisation wlih. respect to the federal, that is to say 
iti a relation oF suhordination/’ It has, therefore, been held by the 
Federal Tribunal that iftheri- isa conflict between a federal tawanda 
Cantonal Jaw, the federal law abrogates the Cantonal law.' Tile same 
^le is to be found in the Constitutiom of Argentina and Mexicn. For 
instance, .'\rriclc 31 of the Argctiiine Constitution of 1833 adopted 
the wording of Article 6 of the Constitution of the Uoitcd States and 
declared that the iatiis of the Nation which Congress may enact are 

the Supreme law of the Nation^’ notwiilistanding any provision to 
the contrary contained in the provincial laws or constitutions. Arti¬ 
cle 133 of the Mexican Constitution lays down the same principle, 

Tlie Indian Coiutittition sets forth a detailed statement of the rule. 
Clause {I }or Article 25 i provides that "if any provision of a la»v made 
by the legislature of a State is repugnant to any provision of a Jaw 
made by Parllamcni which Parliament is coropeleni to enact, or to 
any provision of an existing law with respect to one of the matters 
enumerated in theCloncurrenj List, then, subject to the pros hions of 
Clause (2), die law made by Parliament, whether passed before or 
after the bw made by the Legislature ofsudi State, or as the caw may 
be, the existing law. shall prevail and the law madeby thcLegidature 
of the State sliaJl, to the extent of the repugnancy, be void/* It is 
dear that the Clause lays doim twodiflcrcnt rules. In the first place, it 
provides that a federal law prevatU over a State Jaw in the event of a 
conflict between them. Secondly, it also provides that an existing taw 
shall prevail against a State law if there is any repugnancy between 

them, but this rule is applirablc only when die existing law b wiUi 
respect to one of the matters enumerated in the Concurrent Ust. 

Both these rules are, liowevet, siil^ect to the exccptinu embodied 
in Clause (2) of Article 254 which reads as follows: ♦'Where a 
law made by the Legislature of a State spedfled in the First Schedule 
with respect to one of the matters enumerated in the Concurrent List 
contains any proviaion repugnant to the provisions of an earlier law 
made by Parliament or an existing low with respect to lhal matu-r 

then, the taw so made by the Legislature of such State shall, }f it has 
been reserved for the considcralion of the President and has received 
his assent, prevail in that State/* Asa natural corollar) of this exec n- 
tion, the proviso to Clause (2) lay, down that nothing in Clause (2) 
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sfipll prtnxnt Parliament from enacting M any tJmc uny la\r vrith res* 
pctM to tiiciamt: matter in the Concurrent List tneluding a law add¬ 
ing to, amending, vary'ing or rcpcalrng the law made by the Legisla- 
curr of the Siiile. It i? iieeniar)' to point out that the exception em¬ 
bodied in ClaitK (2) of Article 254 h applicabteonly when the follow"- 
ing conditions art satisfied: fit) both musE relate to the samcn^aticr 

in the ConcturcDL liit; (A) the fcdcral biw must be earlier in date or 
it must be an existing law; and (r) the State iaw muni have been re¬ 
served for the consideration of the Preiidcnt and must have received 
his assent. The exception embodied in Clause (2) of Article 254 ha^ 
no doub t an anti-^ledez^ character and Is not to be found in any other 
federal romtilutioii^ It b, however, a trrbatim reproduction of the 
rule coniained m the Government of India Act, 1935- Three was 
siilTicietit justlfiication for incorporating the rule in the Govemment 
of India Act beenustr tlic Governor of a State was required lo reserve 
certain Bills for the assent of the Governor-General under the Instru- 
mcitl of Imtraclions issued under die Act. Amongst such Bills were 
Included ilills ihe provisions of which would repeal or be repugnant 
fo the provisions of any Act of the British Parliament applicable to 
British India. Questions of this characlcr cannot now arisA:, and itis, 
dicrefcsric,dilhcult to justify the incorpOTxULOnof tkemJc in the Indiim 
Constitution. However, the effect of the exception has to a targe 
extent bceti milUfied by the grant of power to the Union Farlhiment 
under the proviso. 

The Scope of the Rule of Supremacy. Vtc have already pointed 
out that Clause (1) ofArlide 254 conmins two diHerent rules. The 
first Is that if there Is a repugnancy bei ween a federal law and a State 
law, the fcdoral law* prevails. There is no Umiiation or restriction 
on the applicadoTi of this nitc apart froni ihc exception embodied in 
Clause (2) of diat Ariide. Secondly* Clause {]) of Article 254 also 
provides that if a Slate law is repugnant to on existing law \Aih res¬ 
pect to otic of ibr matters contained in the Concurrent Lisi. ihe exist* 
ing Utv^hall prevail. From the wording of ilic Clause it would appear 
that the first rule is applitiiblc in three differeni classes of cases.. In 
the first place, the federal law may be a Uw enacted by ihe I'nion 
Farllxmrut in respect of a matier in the Union LiST^ and the State 
law- may be a law iti r«spcct of a matter in the State or Concurrent 
List. Secondly, ilic fedcraJ bw in question may be with rMpcci to 
a mutter m the Concnrrcnl List whereas the Stale law may deaJ with 
a matter in the State or Conemrent List. Thirdly^ the federal law 
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may have Ijecn enacted by t]ie Union ParJiamcnt b^ virtue of its 
(T^jduary po^-en under.Wtick 348 of tbe Constitution wi.rrea, the 
ijtatc law rcJatei to a matter in the State or Concunent List. 

However it has been contended that the principle embodied in 
.^de.. Itof the ConstttutiDu is only applicable when there a conflict 
^tv«en a federal taw and a State law relating to the same matterin.ho 
C^ucurrcnl List. It liaj been argued that “the scope of Clause fj j Li 
made clear bytheu^itxls 'subj^t to die pmvijiam of Clause ; 2 V !ar 
aaus^; 2 .| rontcmpUiesonly a State luiv relating to the Coneur^xu 
List, Hence, Clause ill spcaisof repugnance briween a Central law 
^da bme law, rdntmg to tltcsanic matUrinduded intheQmcnrrent 
List ■ Tinsargumcmlshowcvcr, entirely untenable. In the fmuplace 
the wording of Clause ( 1 ) of .Vtide 234 Ltdeaeand anambiguout,' 
and accordmg to the natural and ordittary meaniivg of Uio t^-ords it 
w odd cert^nJy appear to cover every kind of federal law in conflict 
with every kind of Stale law. Secondly, Ctanse ( 2 ) merely down 
an eitcepuon to the general mte embodied in Clause (11 md aecoid- 
ing to the gen^lly accepted nilcsof interpretatim., die m^Mniiigof 
a gciicriU ptui'iMon cannot be controlled by an exception or a umviso 
Insnpponof thecomendon that the rule of rrpngmmcyonfva- 

pliestoconnttt.mr«pectorU,eConcur,^m Ust. reference has b-en 

made to Judgment of the Supreme Court in ^ai^bhai p, St^ 

A.1.IU ^19^) S.C. 7o2and the decision of the Judicial Cnm* 

^ Pnvy Conncil m Mfg&Itaj u. Ma AtUia, A.i.R. {I 9471 
P.C. f2, ^ regards ihc first eiue, it i* clear ilmt die Supreme Court 
not dealing with the question of interpretation of Clause ,' IJ 
0 rtic c 254. The case fell within the purview of Cliuw [21 of 
lhat .\rtiele and « »*• observations made by die Court were clearly 
confined to that Clause. In these drcumstancei that decision dol. 
noi end any support to the view thm CUuuie { 1 ; ufthe Article is onlv 
appheabfc to cases of rcpugmuicy ttridtig to connexion wiih the Goa- 
ciirecot List In the Pruy Council case the question was whetht 

SuWchoa m of Section 107 of the Government ollndia Act i 9 i 5 
ivhu-h itexactly similar to Cbtisc (1) of Article 254, was 
to ii caa- where the Prwinciat law. which was held to be entirefy wiUi, 
m the Provraeml List was repugnant to existing Indian law, such .s 
the Indian Contract Act and the Civil Procedure Code, It was hr\>l 
by the Judicial Committee that Section 107 {!) of the Coven,mnu 
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™ AcM 935 !iad na appjjcauon in a case wlicrc iKc Province 

- r' ‘1■>>' 

_^inaftJ List and waj not rdyin^oi, luiy power coafcired on It hy 
he Concorrent List, It Im already b«u indicated ihat.\rtidc 254 

that I fclt within the purview of the sccotul rule ami not of 
the fij^t nilc. rhcreforc, the decision in thb ciwc is no authoriiy for 

if ^ih ^ ^ 

Iw n7 ""tT nr List. The utmost 

that could be deduced from die judgement of the Privy Council is that 

an cnirifl* hiv caiuiot prevail against a State law unless both bws 
relate Id a maticr I a the Coiicurrcat List. 

''''' “PP<i“incases of con- 

Hil nK po'vct, has ako been eiipr«scd by the 

I caseof AWmaHwi tTurru^ndon 

aro« with regard to the interpretation of Clause (2) of Arddc ->54 
In dehvcnng (hcjudgcmfiit of Uxe Court, Chandra Reddv, CJ. ob^ 
icived as follows; In rc^d to matters included in tire State List 
ewa if tJtcrc » any inconsistency between the Provincial and Central 
enactmenu, the lomcr will supersede the latter. It is not every Cen- 
rj Act that prevails over the Provincial enactment.*' ThelJarnrd 

C1951} S.C. 69 mid e. $(at^ f Bomhajy, ALR. (19541 %.C. 

752 m supi»rt of iiii proposition. The first case dealt v^fiih the inter- 

Sd 1 *'‘*^*^ paramountcy of 

.7 , 3 u“T U Was 

^ntended by the learned Judge that it determined “the scope and 

»hai thisis not 

wet intcrprclatjon of the decision, as in that ease the Supreme 

C buL mVd 'lUOiion of iftictpreiaiiSn of 

tiUuse (2J and not of C3lau4c ( 1 ) of Article 254. 

'f «i«cs8ary lo refer to three earlier eases: 
Sltmrt r. Hsojrn^ A«A-re, Ad.R, {1939J Cal. 628; Sutra ,, 

A.] R. (194J) F.C, 47 and Bikrum A«Ai,re a. tXw 
/ fsmm .\.I.R (1942) Ca!. 587. at! of which raised the question 
ol the appheuuon of Secdon 107 of the Govemmep. of India Aet 

!!?ewe that Section 10- C of thePengal 
Court of U ards Act, J879, as atnetidcd by the Assam Court of \Va^ 
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Acl, 1937. wat rquignanl to crfiain “fjfij/iBjf InSmt /aipt*' and^ thew^- 
fbrr, voifl to tltc^tentor ihcrTfragnamy by virtue of Section 107 (1) 
of the Government of Imlia Act, 1935. To dralin^ with iliU ianr, 
B, X. Rau, J. observed aa follows; "We have thirefuro here a matter 
ivliich docs not fall at all in thcfoiittb ciurj ortlic Concumm I^gUb- 
tivc^IJsi but which falls enlirely in ilu: Ftosincial Lcgidaiis'C List, 
entries 2 and 21. Consequcntljf, Section 107, Govcromml of India 
Act, 1935, has no application jo far aa this particular repugnancy ii 
concerned,” In die second case the question was whether Section 
l iiOA of the Bengal Tenancy Act, 1885 was in conflict trith Sectioiis 
51 and 60 of the Civil Procedure Code, It was. therefore, a case of 
alleged repugnancy between a Provincial law and an tidfthti 
fate. While oegatiring the applicadon of die rule of paramountcy. 
Pal, J. observed that "in order to fall within the miscliicr of Section 
107 (I), Govemnicnt ofludia Act, 1935, both the Provincial law and 
the aisting Indian law must be with terpect to the same matter and 
that matter must be 'one of the matters enumerated in die Coneur- 
Tcnt legislative List’/* It is obvious ihat ndiher of these caves has any 
bearing on the question of repugnancy between a federd law and a 
State biw. In the thirrl case the question did not aetnally arise but 
Sulaiman, J.de.'dl with the matter and cjtpnaaed the view that the 
words -'competent to ena«’' in Section 107 of die Government of 
India Art, 1935, which arc aiw lo be found in Clause (1) of Anicle 
254 of thc ConstiimioiL undoubtedly covered matiew both in lists 1 
and III. In other words, the rule of the supremaev of federal laws 
is applicable in all cases of repugnancy. As we shall see, diis view is 
m accord wi\h die common consensus of judicial opmion. 

Their has not been any actual decision of the Supmne Oottrt of 
India on the point in issue. The judgeinent of the Coim in TiJt-i 
StaU^r A.1.11. (1956) S.C. 676. dearly shows that the 
question of the ejacl Scope and extent of,\rtidc 254{l i is still open 
ami has not yet been finaUy decided. It ii. ibcrcfore, nreetsary to 
esaminr ihc point in detail |„ the first place, the ivording of Clause 
{1) of Article 254 is wide enough to cover every caw of conflict bet- 
wcena icdcral taw and a State law. as we liavr indicated ahoire 
doc .Loroforo, «.m » bo „„ wby, 

interpretation should not he applied and the words cotutnied in 
their nnuiral ami grammatical sense. Besides, elic principle embodied 
in that Clause forms an csacniial ingredient of ihc concept of fcdcra. 
tion and should, ihrreforc, be construed in it. widest amplitude 
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Seooiiilly^ the narnjw Inietpretauoii wliich baa liecn placed upon 
Clauae I) of Ankle 254 ia not in accord with the almost univcnaily 
accepted rule of federal constilutiom. For instance, the Judicial 
Committee of the Pri\'^' Council has ifcself held, in dealing witii the 
question ttmler the CJanadiaiiCJonjtihition, that “it Jias been frequent¬ 
ly r«:(^5^ed by this Board, and It may now be regarded as settled 
Jaw that, according to (he sclicmc of the Britisli North America Act, 
the enactments of the parliametit of Canada, in so far as they are 
within i ts competency, must override provincial tegislation.'* 
Cfjtrwd^r Otaario r. /A/ AnaTm^-Gnund/brtht Dumimim, (1396), A. C. 
310]. 11 will be noticed that the rule laid down by thejudicial Cominit- 
tcc is not confined to cases of eondict in respect of catveutrent paweis 
but covers every case of inconsistency between a Dominioa taw and a 
Pto^'incial law. I n fact, the Dominion law impugned in that case luid 
been enacted under the residuary power of the Dominion Parliament 
and the Proviuciul Uw dealt srith a matter which was cxcludvciy 
within the Provinciut Ijst, It has also been held that the rule of the 
paramountcy of federal legislation also applies where the Dominion 
liiw relates to a matter svitbin the cxelmive competence of the Domi¬ 
nion PaiiLament or has been enacted under iu ancillary powers. 
ITtamat p. fWatt tfCaiiadit, (1394} AC. 31; df/tmify-Cswro/ <j/ 
Oittorio ». Attetnfjf-Gnera/ a/Ctmada, (1894)A,C. 189]. It would, tlienc- 
forc, be evident that the position with regard to this matter under die 
Canadian Constitution is clear and that the rule of paramountcy ts 
applicable ill all cases of conflict between Dominion and Provincial 
It^ilaiton, whatever be (iic character of the kgbladve power eitcrcis- 
ed by the Dominion or Provincial Legislature. Like the Canadian 
Constitution Act, tilt Swiss Constitution docs not contain any express 
piovdsion regarding this matter, but there too the rule ofparamountcy 
has been held to be applicable in all cases of repugnancy.' Thus, 
basing their decision on .Article 3 of the Coiutuution and .Article 2 
of tlic Temporary Provisioiis, tiic Federal Council has laid down the 
rule as follows: “The text of tlic two Articles is very clear: no pro- 
viiuon of any Cantonal Coiatiiutiou or taw can be enforced if it is in 
opposition totJic f rdiTal Constitution or any Federal laws enacted in 
accordance therewith.'' {L’AJain GVuiAv, De Sails, Vo!, I., p. 206). 
The Federal Tribunal has also repeatedly held that federal Icghb* 
lion prevails against Cantonal legislation in. all cases i>f conllict. 

I niirckJiArdt^ hrxAl A fur l-TtiiiPT* 

Tubin^oi^ Al 74. 
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The same ^it:w has been taJeen hy the High Court of Amiralian We 
have already seen that u^lir.reaii the Canadian Constitution contains 
jio specific pmvisioo^ regarding the paramountc^'of federal IcgUlationT 
Artide lOQ of the Com men wealth Act^ 1900 dcab expressl;^ tvitli 
matter. The gen era! ly accepted view of this section is that ft “gives 
supremacy^ not to any particiihir class of Comcnonweahh Acts buC to 
Commonw'calth Actj over not merely State Acts passed under 
cdncnirem povver^. but all Stale Acts though passed under an exclusive 
poweriifany provisions of thetwocO!]flict.“(J?tt£ifrrrr^jCGLi'rj 28C.L.R.,, 
at p. 155). Isaacs, J- has laid down the rule as follows: caseorin- 

consiatcncy the State law, w'lmievcr it maybe, under whatsoever p^ower 
ilis enact^, on whatsoever tubjeett must to the extent of Uic incon-^ 
dsteticy be invnlicL Tjiir constitmional prcivisiou is essential the 
very life of the Ccnimonwealth; a dedsloti in favour of the respon¬ 
dents on this point destroys the supremacy of Federal Iaw\ which 
alone has held the American Union inUetp has pre^ervtd the charac¬ 
ter of ^he Canadian Dominion, and can uphold ihc AustraUan Con* 
sdiudon.” [F^dtfoi^d Saw MiU, fk. Emphj^a J^ms Sto^n & S<f7i 
Ltd,^ 8 C.L.R., at p. 530)^ 

The Comtiiution of the United States oontaim an express pruvi* 
lion regarding the supremacy of federal legislation, and thU has T>ccn 
construed as meaning iltai ""any Act of Congress svliich is vylid and 
constitutional b supreme as against any law of a State which con- 
hku with it. VV'hcti a State statute ami a federal statute operate upon 
the samcsubjcet-maticr* and prescribe diffcfont mles contemed, and 
the federalstatute Is one within the competency of Congress to enacts 
the State sutute must give way/*' The Constitution of Aigcndna 
contains a similar provision and the rule of supremacy has simi¬ 
larly been given tL% widest connotation by the Supreme Court of Argen¬ 
tina* Thus, in di U }fad0n Argf^iua r. P^oder EjtaitirQ di h 

Fallos 226, p. 40Bj^ where the confltci arose between 
a federal Inw exempting the National Hank of Argendna from the 
payment of taxes, whether federal or provtficial, and a (axing statute 
of ihc Province of Mendor-^i it was held by the Supreme Court that 
the Provinces liave no power [O retard, imfjcde or control die function¬ 
ing of any bwsranctioned by the Federal Legislature, and sijcli prov¬ 
incial U\vs» being inconsistent w^ith the federal bw 5 , have no legal 
effect or validity* It will be noticed that hi this ease the provincial 

i nifttk^ep. til.. *1 p. 25, ekhig Cwlf, C, ^ S.F. FXt. f. m U. S. 09, 
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LiVi' Itad been enacted la exercise of die rciiduan* powers of the 
l^rovineeA ^nd Uic federal law wo* in respeci of a imUer wliirfi fed 
tvithin tlic csjcliisivc competence of the redemi Legislature^ llicre 
thcTcforc, no question of a conflict between concuitetit potvers. 
Tlie Supreme Court* however, held that the rule of the supremacy 
of the federal latv was applicable. [See also An^it Uti Pnr 4 i^ 

dhfl dt AfsTiineZi Fallos 227, p. 307). Ardde 133 of the Mexican Con- 
stituticu is an exaci reproductioti of die provision of the Argentine 
ComtitutioD and has been cottstrueil as prescribing that a federal 
law prevails against a prosdncial law in all of repugnancy. Tiic 
Supreme Coiirt of Mexico ha* differeniiaicci between supreme laws 
and streondarj' laws, and has laid down dial as ptovltiCiM taws fail 
under die second category, they mmt yield to federal laws which 
are the supreme law of the land under Article 133 of the Cousti- 
Lution. {In ts Fahrim Pape/ Scm.Jud^i Vol, LXXll, 

p. 20B6), 

The rule that federal laws prevail against law of the consdcucat 
units lias always beet! rceogaized as an essential principtc of Austro^ 
German public law, and has been expressly embodied in Article 31 
of die Constitution of die W'csi German Republic. Tlie ruk has 
alvvayji been construed Lo mean exactly whjxi it isay^; In other words* 
every federal law, lawfully enacted, abrogates any State law which is 
incomistenL with il, whatester lie the source of the tegbbtlvc piwcr 
of the State or of the Federation* In facti I^band h?is gone further 
and asserted that ^^paramountcy atracbes not only to the law^ of the 
Reich properly so-called, that is to say, promutgaicd with the assent 
of die Reichstag* but to ordinances of die Rcitih provided that 
they are legally valid*” (op. cU.* Vol. Il,,p. 420j* Kdsen hm carried 
this interpretation to the extreme and coutcndctl that a fcdtral lavv, 
although tt/^ra nVer, prevails against a Stale law* (AUgeiffmm Sla&t4* 
p. 221)^ Even if we disregard these extreme iheorio* i!ic posi¬ 
tion under the Ausitro-Gicnnan public law is dear dial a federal law 
always abrogates a Slate law in eases of conflict. 

The MesuUng of Repugnancy. Three preliminary* points should 
be noted. In the first place, the rule embodied in Article 254 comes 
into play ouiy if Ltiere is repugnancy between a federal law and a 
State bw which arc both valid and intra pfrw. If one of diem is bc- 
)^>tid the competence of ihe Legislature concerned, the question tloes 
notarise. The contrarj'view expressed by Kcbcit caimoi, tliejcfQft:, 
be accepted. Sccoudlyjtbc expressions'^Tedt ml bw^’and “State bw'^ 
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dQ not mean aitd refer to a^ entire statuu:. Any provkion 

of a fedem! law ml) be a federal law* Similarly. provision of a 
State law will abo be a State law* \Vtr Pal^ J. in Bikfam Kiahert t?, 
Htfsmiu, A.IJI- (1942) Cal. at p* 591], I’bis position ha$ 
been made clear beyond doubt by the wor^ng tjf iUticlc 254. Third¬ 
ly, the word cmbracca both substantive and procedural Uw, as 

pointed out by Sen, J. in Bikraf^ Kish^'s^^* 

Article 254 of the Constiiudondeals with the dftet of “rrpugnantt>^^- 
bct^tieB two ItgidaUve mcasurcst one enacted by the Ufiion Parlia¬ 
ment and the other by the Legbiature of a Stair, Section 109 of tljc 
Australian Ccnsdtutiop speabs oT '^inconsisietiey*^ between a federal 
law and a Sutc luw\ Article VI of the Constitution of the United 
States pi'Ovidcs, inkf ^iay tha t a federal law is the supreme law of tb^ 
land notwithstanding anything lo tlie ^^coiitrary*^ in any State law'. 
Similarly, Article 31 of tlic Argentine Conititudon fpeal^ of 

#n roraffisnV*, while die Supreme Courl of Argendua has uicd 
such phrases as and “iim dtrffiay ^hotuia ifn^itmpalibiti- 

Etyniologtcajly,tiie word "repugnant” is derived from the Latin 
word ^^ftpugnar/^t lobgiil;^ and rneaxis ^^contrary or contradictory! in- 
comi stent or incompatiblr,. making or offering fc$ietaucc, opporingi 
rewriting, hostile, aiilagonistic or refractory,” (SherUr Oj^rd Dktkn- 
arj\ p, J 710 ). It iSj therefore,^ char ifiat die various cxpttwious u^ed 
in various conslilutions and by v^ious courts bear ciacily the Mine 
meaning. 

Tile precise connotation of the term ^‘incoiisbtcucy^' has been ex¬ 
amined at length In several dcciriom of the High Court of Aiistralta, 
and three dtlferent tests have been suggested for the detcrmiuadoii 
of the question:* The first is "the test of olK:dicncc*\ In IVhjhrm^^s 
caSif Id C.L.R. 26li, it was held that there is no Inconsistency between 
two laws when ii is possible lo obey each b%v without disobeying 
either. The **obedicuce" test was, however, rejected In Cljfdi Iingit^r- 
ingCo.^Lid^ r* C<^ivhumf 37 C.L.R. 41jG| where Kno^, G. J. and Cavan 
Duffy,J. obserNcd ‘‘that the terst is not sufljdejit or even appropriate 
in every ease. I'wo enactments may be inconsistent although obe¬ 
dience to each of them may be po$sjblc wWiout dUobeylng ciLhern'^ 
Tlic same view' was expressed by B+ Rau, J* in SfiX^r^H p. 

Kutmtt AJ -R. (1939] Cal. B2&: ihink tluii this is too narrow a 

te$t: there may w ell be eases of repugnancy where both law's say ^donT* 
but in difTcrciit ways. For exampir ^ one law^ nuiy say "No per^n shiill 
sell Uqnor by retail, that ia, in quantiiies of less duin five golluns at a 
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Umc' aJtoiKcr Uw may Aay *Xo person ahnJl sell liquor hy 
retail, that bj in quaniitles of less Lhaii ten gallons at a lime'. 
Here, U is obviously possible to obey both lawsj by obeying ilte 
more striDgeat of the two, namely the second one; yet it is equally 
obviDtt& that die two laws are repugnant for to the extent lo which a 
citireu 15 tompelied to obey one of them, llu: other, timugh not 
actually disobeyed^ U nullified, 

The second is die test of "the occupied fickr\ H was ihus explained 
by Isaacs. J. In Ctjfdf E^gmmn^Cp. Cmvhrn, 37 CX.R- “Mi6; ^‘If^ 
bmvi^ver^ a competent legislature expressly or impliedly cvincos its 
mientiDn to cover the whole field that us a conclusive test of mcotisis- 
lency where another It^slaturic assumes to enter to any extent upon 
the same field. In Ex p(fTt4 jlffXflii; iSf firtA^43 C-L^R. 4T2,Xllxont 
J, ha^thus stated the piinciple: ‘"^Thc iiiconsisiencj'does not lie in the 
mere co^csi^siencc of two laws which arc susccptibte of simultaneous 
obedienceIt depends upon the intention of die paramount legis- 
Intute to express hy ils enactment, complctciyi cxhauJitivclyj or ex* 
elusively:, what shall be the bw governing the particular conduct or 
matter lo which its intention is directed- When a Federal Statute 
di.$clns€s such an Intentionj it is iacondstcni with it for the law of a 
State to govern tlu sam.e coiiduci or matter/' Tlic same lest waa 
adopted by B. N. Ran, J. in Simiirt*s aist referred to above. ^\flcr exa¬ 
mining the principle dedaciblc from Englbhi GauntUan and iVnsira- 
linn cases, he said: the dominant law has expressly or impliedly 

evinced its intention to cover tlic whole field, theu a su^rdinate law 
in the same field is fepugn;iiit and, therefore, inoperative. Whciltcr 
and to what c^ctent in a given die domimmt law cviuccs sudi an 
inteuttoii mu^i ncccssaiily depend on the language of the particular 
It follows as a logical coroUary that where a fedemt law docs 
nni purport to be cxliamtivci but permits other taws restricting or quu^ 
lifying the general provision made in it, it cannot be said that any res¬ 
triction or qualificiition introduced by another law is repugnant to 
tlic rcdcrol law, [Aitgh Raj Alh Sakfna^ A LR^ (1-H2) 27]* 

Tlic test of ^^the occupied field*' WM also accepted by the Supreme 
Court of I Eulia in the recent case otTlKaRiUtyi i?* St^le qf x\,LRi. 

(I95fi]f S.G„at pp. 698^39. 

11 15 , boweveri submitted that Uit test of “the occupied fichr cannot 
be adopted in all eases ns the sole and single test for determijiing tltc 
question of repugnancy- A** Dixotu J* iias pointed out in r*- 

iVwn Cooper & Cs>.. 50 CX,R., at p, 490, the question of repugnancy 
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may not be properly or aderjuatcly solved in every case by the ap* 
pUcatiooor the test of'’covering tiic field’'. VVehave suggested that the 
rule of repugnancy may be applicable in a ease where there Is a oon- 
Qicl between a federal law relating to an entry' in the Federal List 
and a State law deeding with a matter enamerated in iIjc State List., 
In such a ease the test of “covering the ficid" can olfer no solution, 
because when a federal law deals with an item in the Federal List, U 
presumably intcndii to ocaipy the tvholc field relating to the matter 
and tile Legislature of a State is not constitutionally competent to 
enter the field- Similarly, the Legislature of a State purports lo deal 
with the whole field in relation to an entry in die State UsL Tlierc* 
fore, when there is a conflict between two fuch laws, the {|UC 3 tion of 
covering the whole field docs not arivc, became the ensuing codlici 
is incidental to dir exercise of iheir plenary power by both the Legis* 
laturcs. A typical instance is Furnished by the Argrtittnc ease of 
Angd Zipt p, }{ydia Paradm df Fallos 2^7, p. 387. tu that 

case the conflict arose between Section 7G9 of the Code of Procedure 
of die Province ofCordoba and ^Vrdcle (1 of ihc Federal Statute deal¬ 
ing with urban leases. The law of procedure fell entirely wUliin the 
ambit of provincial powers as it had not been delegated to the Federal 
Congress, and the law relating to urban leases was ivitbvn the coosti- 
tudonal competence of die Federal Coiigrcst, Here, then fote, there 
Whs no question of one Icgislaturo entering the field entirely ocnipi- 
cd by the other Jcgklature, It was purely a matter of ovcrlopptng of 
two validly enacted law’s. The test of “the occupied field", ihcrefore, 
rould in such a case otferno solution. Tlir question was whether in 
fact (here was a '‘collision" between the two law's, and a dcfiiiitccon- 
clmion couM only be reached by construing ihr provision* of die two 
statutes, i \ is funlter submUicd that the tost of “thr occupied field" 
can be pro]>eriy and adequately applied only in cases of conQict in 
respect of the Concurrent List, far itisiii linctise if the dominant Icgi^ 
taturr has evinced its intciidoa to rover the whole field, the lasv 
cuiictcd by die other Icgislatiirt: must give way. 

11 lias also been suggested that another test for iwtving tlic question 
of repugnancy is to a^ertain as to whether the tw'^ laws rr.Litc to the 
same subject-matter. (IFiriJt tf. AltaiefVieietia, 77 C,L.R. 
84J. It is, however, respectfully submitted that this test docs not lend 
any assistance in dcUTraiiiing the qumiinn. 1 1 ij obvious that there 
cannot be any repugnancy unless die two conflicting provbions are 
ta pari matma. In fact, die conflict can arise In respect of the Con- 
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cuTTtim Usi mainly when the two legisJaTmrcs purport to deal with liic 
same ecLtrj' in the f'-oucurrent List. A more satisfactory tcjr U to be 
foumi Ju the judgement of Channdl, iti Gfttief (I WSJ 1 

K.B. 16(L Under EugUsh law the queatiou of rcpugnaiicy' arises 
in respect of byc-law5 criacted under pot^rers conrerred by special sta¬ 
in te^ of parliament. I u tills case the issue was whether a byc-Jaw' w-as 
repugnant to ihr general law. In dealing witli this matter, CbanncJ!, 
J. made the following pcrtinetii observadon: “A byc'law b not re¬ 
pugnant to die genera] law merely bccauBe it created a new oiretuce 
and says that sometjLing shall fac nnlaw'fu! which the law docs not say 
Is iinkwruL 11 h repugnant if it mates unlawful th*ii which tlic gene¬ 
ral law say^ is lawiul. It is repugoani UH expressly or by necessary 
implication professes to alter the general law of the hmd."^ Tlie same 
tm wm adopted by tixe High Court of Sicily itt a caie where ilie 
question w as of a conflki bcmccn a State law and a Regional law, 
{Foro it* I95i* L, 729)^ ThU correspontU lo tlit: refaired to by 

\^aradachnriart J - in Aftgh li/y p. Alia RakMau. A.LR^ (1942) F*C. 27, 
*"nitmely\tvhcther tliere is such an inconsuteney belwcen Lhe two pro* 
visions that om* must be taken to repeal the odicr by necessary impli- 
cadon,” This has also been endowed by ilic High Court of Australia: 
**\Vhcn a Stale law, if vahd^ would alterr impair, or detmet from the 
opemlion of ihe of tJic ConimonwTalih Parliamentj then to 
that extent it is invalid/^ i I Actin'a p,. 58 C.L>1L, at 

p. tiSO). 

The following conclusions emerge fncjm the rorrgoJng discussion. 
Firsii ihc question of repugnancy is a question of fact and mu$t bt 
tie ler mined by construing tlictw'o conllLctiiig provisions according to 
the ordinal-)' rul« of interpretU oUp Sccoiid/if as a result of inierprt* 
tution^ it IS clear that die Slate Uw purports to alter or antcnd the 
federal taw or that there h a direct conflict between the two laws^ no 
i'urdici quesdon arises* Third, when the |)osidon Is not, however, 
clear* Uten tltc test of *'ilic occupied field’’ may Ijc resorted to lor 
the purple* of^tcitUng tlic qne«tion. 'riiii lest h jjartieularly appli- 
tablr wiicn tlicm ii a conlUcl between a fcdcnil law in req^cct of an 
item in the Concufreni List and a State Jaw m relation to the aanic 
matter. In iliis coimcxton h is necessary to cmphasiifC ihar the para¬ 
mo not question b whether there isa cotillict or not, and it isnot neces¬ 
sary to take recourse to legal or Jiiiguisiic dialecdes if the position 
i$ clear^ Starke, observ-ed in djfde En^rtifting 

^*Tlic question is whether there is incouststency, contrEiricty, 
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rcpiienaiicy—tLr utirdi arc mtcrchatigcablc—bclwctm ihc Sole 
liiw and llic jcopc and purpose of ilic lavi- of the Commonwcaltli.*' 

The Effect of Repugnancy. The question now arise* aj «> what 
is the precise tfTcct of the rule of rcpugmmcy on tlic law whicii h 
alTcctnl by it. As wt iiavc already seen, under the Auiira-GcmLin 
public Jaw* a federal law abrogates a Stale Uw and the natural con¬ 
sequence is that the State law becomes null and void anti ha.i no legal 
effect ivhatsoever to the extent of the repugnancy^ The same view has 
been taken by the Federal Tribunal of Switzerland. There too it has 
been held that a federal law abrogates a Cantonal law* in so far m 
there is repugnancy between them.' Under Aruck 31 of the Cojisii- 
tuiion of Argentina, the Federal Consiimtion as svcll as nil federal 
lavra art "the supreme law of the Nation”; in other words, they stand 
on the same footing m-d-rir the laws of a Province, T1tr«rorej the 
Supreme Court ofAtgentioa has not differrntiated bctvi'een the effect 
ofa rapugnancy between a federal Jaw and a provincial law and that 
ol a repugnancy between the Constitution and a pruvtncial law. In 
both the provincial law is uncomthutional and, thcrdbtr, null 
and void. (FallosS, p- I31j. Simllady, under AnJdc 133 of the Mexi¬ 
can Constitution, a federal law nlirogafts a proyinciat law in the 
event of icpugTxancy. 

This view of the effca of repugnancy Iia* noi, Iio^vevrr, been ac¬ 
cepted under other constitutional systems. The nik adopted by the 
Judicial Committee of tlic Privy Couneil in regard to the Camidian 
Constitution is that when a Dominion law prevaib against a provin¬ 
cial law, the legal consequence is that the operation oi the provincial 
law it suspended so long as the Domiuion law cunLiniies to lie in force. 

(lB%j A.C. 348, It was laid down by the Privy Council that when a 
provmcia bw eomes into collision witli a Dominion law "provincial 
must yield to Do minion kgitladon, and must remain in abeyance mi¬ 
les and unitl” the Dominion legislation is repealed by tht Dominion 
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the btaie Act must remain so for all limc, but die State Act n-miin. 

ji *iasv’, aM It is only invalid when and so long as it h Ineottsiatent 
with die Federal Uw; when the inconsistency is removed, tin; law 
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uhkliivaA pnrvtously mvalid tlu“ cxtf'jtl flf tiir iucoiwiHirnc)'" 
coined it is &iibmiiU!d, of full force ^nd effect/' M"he basis of 

lliii ofgiujiejit appenrii to be that ^vhtu 'a Suite law beeomex 
under Scetian 103 of ilie CociEUtuUoo Act on ihe ground ofits incoa- 
riatmey with a fideral law, the State kie U not thereby repcsiltrtl or 
rev'okcd and may became operative m as ihc federal U\w Ls re¬ 
pented. TJiia Ls because a Slate law is only invalid when and so Jong 
as k is mconiiftetit ufilli a Federal law. This \*icw' haj been endorsed 
by \hc High Court in Ctfrfrf P, Egg anti Pulp 66 C Lu.lt^ 557^ i he 
law of the United States ts* howevetj difTercnb An Act of the Cong- 
whit 11 is valid and constitutional is supreme as againjst any Uw of 
a Stale which is in conflict withk. The State staiute must, diercforei 
yidd to ihc federaS cnactmciit and in dibcl no law^ but an abor^ 
live atiempi toc 3 teTidscapoWTrnotp™e$sed by the Slate leglsliilnre." 
llowct er. ill casca of concurrent powers when the tk^ngress exerxiscs 
its legislati^^ authority, it thereby supersedes and susp<;ii<b all eidst- 
ing Stale laws oh the same auljjoci in so far ai they are inconiijstetit 
with rile Acti of the Congres, *^Thc federal Uw dews not make them 
invallilp if they were not so befon:^ Neither docs it repeal theriL” 
(hbek, op. dl.j pp* 29 & 190). 

ll is dear tluii in tlic United States a dktincticiu is made beween 
tojilliels which arise in regard to concurrent powers and conflicts 
wiikli relate to exclusive powers^ It m:ty be urEcd, on tlib analogy 
Lhai a similar result sv^uld follow' from the provisions ol die Irtdiaci 
UoftsiUiJtion. We have already pointed out Ehne the rule of repug¬ 
nancy under iUtJck 254 may be apphcablc in three ilifk ieiit dasscs of 
casf^. 11 may, tJicrcforc* be Ofgued that in the ease where a federal 
taw in respect of an entry in the Concurrent U^i is in cniLllict with a 
StaLe Isiw in respect of the same maitcr, the State biv* U only suspemb 
cd ISO long as the federal law h in force and agiun comes into opciA- 
lion ^oonas llie fiHlcral bw is rcj>caled or so amctidcd as not to be 
in conflict irith the Stale law. In the other two cases, liowevcr, die 
rub of abrogatfon, a? in the United States of /\jiicriea, witJ ap|dy; in 
other worefr, the State bvi' will cease to havx: any effbet or validity ir- 
rc^peedvp of die quc$tion w he flier the federal law remains in Ibree 
or lion ll ii. 5 ubmjtkd dial this mtcrpreiaiiuti is nor correct. Tlie 
woidingof Artick VI of the Corudmtionof the United States kcssciu 
daily dilTerent IVoni the text of Article 25*1 of the Indian C^on^dtudoir, 
The provkioii embodied in the American Gomtiiuiioii speaks of Ihc 
supremacy ol federal laws as agaimi contrary pitnisioits in the laws 
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of tile Smux 1 1 does nol anywhere expressly state tlir effect of a con- 
fiici between a fcsiierj! law and a State Ease. On the other Eiand, 
Artldc 254 tJ) of the Indian Constitution specifically provides Oiat u 
federal Jaw prevails agalmt a State law which is repugnant to i| and 
die State Eaw is void to the extent of the repugnancy. 11 h, therefore, 
clear that the principle deduced from the provision of the Consutu- 
tion of the Ltnited States is not supported by the language of Article 
254 (1) of the Indian Constitution. In these circunistaniccs it is not 
justifiable to import the interpretation which ftas been placed upon 
Article VI of the Constitution of the United States. Sitnibrly, it lias 
to be pointed out, tlie rule evolved hy judicial ititctprctaiion under 
the Canadian Constitution is equally inconsistent with the actual 
wording of Anide 2M (1) of the Indian Constitution. Ei follows, 
therefore, that neither the American rule nor the Canadian principle 
can be accepted as valid under rite Indian Constitution, 

It lias also been suggested that die effect of repugnancy under the 
Indian Comtitutioii h not the same in all cases. Where a State law' 
was enacted subsequent to a federal law, the State bw b void ab initia 
because die repugnancy arose aa soon as the State law came ititn force. 
IVhcrc, however, a federal law came into operation after a State law, 
a difierent rule obtains. In such a case the State law is valid (tb iniih 
and becomes invalid from the moment of the enactment of the feder¬ 
al law, but revives if and when the federal law is repealed. It is sub¬ 
mitted that this interpretation is equally untenabk. In die first pi.ice, 
the wort!' void used in Clatise (1 ^of Article 254turni necessiirily have 
the same meaning whether the State law is enacted before or after tile 
federal law. But the interpretation suggested above uses the word 
in two dilfcreiu senses in the two differeiit cases. The word "void"’ 
means null and void in die first ease, but in the second case it only 
me.im foat the operation of die kw is su3j[jendcd. Thb b totally in- 
coin^tiblc widi the generally accepted rules of interpretation. Ac¬ 
cording to the Shorttr Oxford Dielionarj, the word **void'' me.ms 
"having no legal force; legally null, invalid, or inclfoctual." K Urn 
ii the ordinary meaning of the word, then h must be applicable iu 
both casts anti a State law must be null and void whether it was en¬ 
acted before or after a federal taw, Ktforence has in this connexion 
been made to the judgement of die Supreme fiourt in Bthrani Khar- 
skid e. tf Boxtboj, A.I.R, (1955) $.C, 123. It is true that in 
that ^e a tUsunction was made bettveen pm-Constitution and 
po^t-ComUtuUDn lawi^ in dctcmiiijirtg the effect of Ankk und 
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it vas held that 30 Cir as cxiaung laws were coriccni^ they nat 
void #Utogetlirr because Article 13 (I | had not been given any retro* 
speed VC cflect. The majority of the Supreme Court, iuDwever, made 
it clear that after ilic coming into (one of die Conaritution the effect 
of Article 13 (1) on alt repugnant laiv$ivas that "it nullified themj 
and made them ineffectual and nugatory, mid devoid of any Iqjal 
force or liindiug effect.'^ (Per Maliajan, C* J.)- Tlte Court did not 
interpret the word *'voJd'' in two different senses in the two different 
casts. In one cajw the rcpugoatit law w^as ™id only m r«pect of 
Jiada pmJfniw and^/dctd Jitlurii. In tin: second case the repugnant law 
was void initia. There is, therefore, nothing in the judgeoient of 
the Court It) Justify ilie snicrprctationof tlie word 'Void** in two differ¬ 
ent sensesp 1 1 is^ dtmforc, submitted that Gkuae 1 1) of Artick 254 
means exactly tvhal it that a repugnant law is void 10 the cxient 
of the repugnancy tn all cases, atid^ therefore, there can be no quers-* 
lion of revival if fbr paramount taw h repeated or$o amended as not 
EO t^ in conAici w ith the secondary' lawv TIicHigh Court of Auiiralia 
has held tliat under Section 1D9 of iho Australian Constilution Act* 
a State W'hrch is incociiUtetiE with a federal Ea^v, is nol EOtally 
abrogated hut remaim in ul^cyance dll the Inconsistency is removed^ 
{Ciiitcr F. Egg & Pulp ifwrrf, 66 C-L.R- 557)* But, aa we have already 
this iuterpretadon is foundect upon the words “to the extent of 
the inconsialency'' which have been itiUriprctcd tss meaning that a 
State ]asv is in^’alid so long there is incomiilency and revives as 
soon as tin: incDimbtcncy is removed. It shouldp however, be pointed 
out that the expression *'io the extent of the incotuiistcncy” has spatial 
and no temporal comiotatton and can only mean that so much of the 
State law is void as is inconsistent with the paramount law. The 
operative \^“ord in the cxprcssioti is “extent'^ which means "compass^" 
and the expimion cannot by any stretch of reasoning be comtruixl 
to mean tlint so long m the mcon^ifitenry exists. It wouldg therefore, 
be abundantly clear that the only re+^onahlc mterpretation of Clause 
[ IJ of Article 254 U that a State law which is repugnant to a federal 
law hi void to the extent of the repugnancy, and die word ‘'void'" 
jiieamj to quote oiiajan, G-J^, "ineffectual and nugaiorj' and de¬ 

void of any legal force or biTiding cffcei/" regards Clause (2) of 
Article 254, a differmt inierprctaliou must be acccpicd.. 'Htis was 
made obunttanily clear by die Supreme Court in p. Sti^k qf 

Bornhaj^ Ad.R. (1954) S.C. 752: “On a question under Anidc 254 
(1) whether an Act of Parliament prevails against a law of the State, 
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no tiittstion of repeal amci; bm tlic principle on which the rule of 
impiic<l repe^ rcsta, namely, ihat if ike subject'inaitCT of ilic laccr 
tegislalioD h tdcnticaJ ^vith xhat of the earlier, sa that they cannot both 
stand togcriher, then ilir earlier is itrpe^ed by tlte later cnartinenL, 
will he equally applicable lo a question iinilcr Article 254 {2).*' 
li shoulti be added iliat the tloctnnc of severability comes into play 
inailcmtrsprrcptignJmcy. The doctrine was thus aiaied by fiulaimari, 
J. ill ShjarnakaHt c. Mnmbhajan, A*Ml. (J&39] F.C* 74: “It jj aweil- 
cstablished principle that If die Invalid part of an Act is really sepa- 
rate in it* operation From the other parts, and the rcit are not iiMV-er- 
ably connected wi th U, tltcn only such pari is invalid, unless, orcDursc, 
tlic whole object of the Act %vouId be (rusiratcd by Ujc partial cxchi- 
fijon... * The Test k said to be whether a statute with the Invalid 
ponionc omii ted wonM he substantially a difTerent law .u to the sub¬ 
ject-matter dealt with by what remained Irom what it would be with 
the omitted poriioiu forming part of ii.“ Applying this principle to 
a ease of repugnancy under Sec non ) 07 of the Gowenunen i of 1 luUa 
Act, 1935, the learned Judge observed as folbwa: “Tlie words "to the 
cxteni of the repugnancy’ occurring in Scciion 107 indicate that it is 
nflicsetitial that the whole Act nor even a whole Scccicm must be dec¬ 
lared invalid, but that it 1$ necessary to ascertain citacily how much 
of it is Void on account of repugnancy.’* 

The Content of Legislative Powers the Union List. It now 
remains to examine the content of the authority of the Union and 
State J^cgislatiin's. This ts the problem iif distribution of specific 
powers between the Federation and its iximponeni units. A detailed 
seheme been incorporated in the Stvcntii Schedule to the Indian 
Constitution w hich contaitu tlm::edincrentlcg»lativc lisiii the Unian 
List, the Siaic List and tlic Concurreiu List. li should be noteij that 
there are ihrcc dutincllvc features of this sclicnic of dbtrihution. 
Firstly, liirSevenihScliednleuintatns a much more detailedenumef- 
aiioti of subjects than is to he found in any other federal coosiitution. 
SrcmwUy, each item of the Lists has been given a detailed spccificalmii 
so as to obviate doubts and dtiTienl tics. Thirdly, item 97 of the Linton 
List expressly indudra within the federal sphere “any other matter 
not enumerated in List J1 or List 1U inrludiiig any tak mn mchticm- 
cd t« rjthiM of ihote lists.’* 'ntit item read with Artidc240 places the 
residuary powers of die Union beyond any question. These tiirce 
features undoubtedly fontribuic to the precise and nceuitite tletcr- 
mmatiofi of the rantem of the rcgialative power of the Union and 
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Siaic CoTemmcnb, antt may, tliarforc, male it unnecessary to refer 
to Judicial authontic* many i^ucs whidi have arben under other 
federal eoiutitutiom. 

Extenul Afiairs. There art several fnetors which deternuDe the 
content of lire aitthority of the Union and State Legislatures. We 
have already seen that the Indian Repgblic is an oi^nic uniiy frotu 
the point of snew of international lawt hence all matters relating to 
international alfairt naturally fall within the exclusive authority of the 
Union Parliament. The institution of several organs im'atcd svith 
ihr potver to cuter into Tclatious with foieign States is c^ntially rc- 
pttgnani to the ^micturc of a federal State. Therefore, the Union List 
cr>iitains a (umuduhlc number of sul^ects falling witliin the 6 cld of 
exiemal alFairs. 'Ih«c arc: foreign allairs, including all matters 
wliidt bring the Union into irlations with any foreign country; diplo¬ 
matic, consular and trade representation; United Nations Otganiza- 
tion; participation in intemalionat conferences, assodaiions and 
other bodies, and Implementing all decisious made thereat; entering 
into treaties ,int! agreetnenta ^rith foreign countries, and implement¬ 
ing alt treaties and agreements and conventions with foreign couni- 
rics; war ajid peace; foreign jurisdiction; citizenship, naturalization 
and aliens; extradition; admission into, and emigration and exput- 
sionfrom India, including passports and wsas; pilgrimages to placte 
oumde India; piracies and, crimes eomtnUtcd on the high seas or tn 
lliealr; ofTences against the law of nations committed on land, on the 
high teas Or in the air; trade and commerce with foreign countries, 
including import and export across customs fronden; and fishing and 
fisheries beyond territorial waters. 

Such a detailnl enumeration of subjecti falling within the sphere of 
foreign affairs is iM>t to be found in any other federal 1 comtitution. For 
instance, the Constitution of the United States does not expressly refer 
to foreign all airs hut nfcrignji u> die President the power to appoitit 
ambassadors and mini iters to foreign countries, to receive diplomatic 
agents of foreign governments, and to negotiate treaties subject to the 
concurrence of the iienate. Section 51 of the Aiutndian Constitution 
uses the term "exu-rnaJ ulFairs" but does not give any further details 
regarding its content. Under the British North America x\ct, 1867, 
the list of powers expressly allotted to the Dominion Government 
tioes not cottutin any reference to foreign reJatium, but Section 152 
provides that the Dominion Cktvcnunenl and Parliament shall have 
ail powers necessary or proper for periomiing the obligations of 
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Camda towaidj forcigti countries arising under trmtics. The power 
assigned (o the Union Goii'cmmcnt under ihe Clonstitutinn oT Sovlci 
Russia is de$ml>«l as follow?; “Represcntaiion of ihc U.S.S.R In 
its intcrnationa! rclatiom, conclusion and ratiJTcadoii of treatiia with 
other Slates*’* Article 8 of the Swiss Coustitution lays dourv tlvit the 
Confcikralion has ihc sole rigUi lo concludiC alliances and treaties 
with foreign powers. This is supplemented by Article 102 which pro¬ 
vides that the federal Council “watches over the c;ttcrnni intcresta of 
the Confcderntion, panicularty the mainicnanec of its internaliona] 
relations, and ib, in geneml, entrusted with foreign rdadotB.” A limi¬ 
ted. assignment oflcgishttive powers in respect of foreig n aRhirs Is aha 
to be found in the CotisUtulions of Argauina, Rrazil and Mcsico. 

Defence. All riucstiorui relating to the defence of the Indian Rc- 
puhlic are questiom of national importance, apart from being inii- 
niately connected with the external relations of the State; Iieuce all 
sucJi matters fall within the exclusive competence of die Union Par- 
llamcni, Tlic finsl nine itettu of the Union list fall under this category ; 
defence of I ntliii and every part thereof inclnding preparation for dc- 
feiire and all such acts as may be conducive in times of war to its 
prosecution and, after its termination, to cfTcctivc demobiliaaiion; 
naval, military and air forces, and all other armed forces of the 
Union; dclimiiation of cantonment areas, local self-govcmmcnl in 
such areas, the constitution and pow'm within such ureas of canmn- 
nienl authorities and the rqjulatioti of house accommodaUun (indud- 
ing the coturolof rents] in such areas; naval, military and air force 
woris; arms, aminuiutloji and explosives, iiwuiiic energy anti mineral 
rfsouren necesiOiy for iu production; industries declared by Parlia¬ 
ment by law to he ncccsary for the purpose of defr.tice or for die 
prnsecution of war; central bureau of intelligence oml mvntigatlnn; 
preventive detemion for reasons connccled with defence, foreign 
alfairs, or the Bccufity of India and per.sons subject to such detention. 

It would he abimdautly clear dial this detailed spcciRcatlon coven 
every aspect of defentT and does not provide any scope for dnubt or 
difliculties. The analogous prorisiorts in other constilullons arc com¬ 
paratively meagre and inadequate* Thus, uuder ilie f^finiiiiution 
of the UnitttI Slates, the Federal Congrras has power “lo pmvidc 
for dir caiiimou defence mid gt ncral welfare of the United States,'* to 
"raise and sup[>ort a miles," “lo provide a navy” and "to mate rtdes 
for (he govemiinrnt and the regulation of the land and navjil forces ” 
■pie Australian Comtimtion Ace speats of “the naval and mllila^ 
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defence of the Coituiionietnldi and of the several States^ and the con¬ 
trol of [Le force* in execute and mainiain the bws of the Contmon- 
\vtaldi." In the Caimdian Constitution, the term used is “mililia, 
milUar)'and naval acr*-iccs and defence."' Tlie Russian Constituiiott 
dcAcrfbi-a the defence power of the Soviet Union as "the otgattiiaiion 
of [he defence of the U.S.S.R. ami direction of all the armed forces of 

the C.S.S.R.; the caiabiishmcntof the guiding principlesof thcorgaiii- 
zation of the military formniions of the Union Republic*". In Swit¬ 
zerland the Confederation has the sole audiority to enact lawn on die 
Organization of the ann^". I here is a furtlier provision that ineasureit 
for external safety and also for the maintenance of tile independence 
anrl neutrality of Switzerland fall wUhiu (he competence of the Feder¬ 
al .Aacmbly, Under the Austrian Constitution, dre Federal Govern¬ 
ment hte exclusive powr, hath tegisbiivc and executive, in respect 
of Enilitary quesrions This includes “all necessary tneasures result¬ 
ing from war or the eonsequences of war,’" Article (i7 of the Argeu- 
tine Constitution authorizes the Fedtmt Congress "to provide for the 
flccurity of the frontiers”; "to fix the strength of the Land and 
forces in times of peace and ivar; aitd to establish rcgtilaLiotL'i aud or¬ 
dinances for the govcrnintiit of iltc said fonrci/' Tlic provisions in Uie 
Constitutions of Urazil and Mexico refer otily to the organizailon and 
regulation of the armed forces. 

It is elear that under ilit: Indian Constiluuon the entire field of 
defence has been assigned to the exclusive competence of die Union 
Government; in fact, the armed forces of the former Princely Static 
have either Ijceiv disbanded or ennollL-d in the Union Army. This 
was ctmdy till-position In the United States of Urazil where the State 
('.onstituifon autliorized the States to maintain '‘militarized police," 
hut these were enrolled in the Federal .\niiy under I'cderiiJ IcgBlatioii. 
On the other hand, in .\ustrnli3, Mexico aud the United States of 
America, ihv States have the right to tnaiRinin tlicir own mlhtia 
subject to centra] cotttroh and can raise armed forces with the pre¬ 
vious approval of t tie Fcdernl Govcmmcii t, I n Switzerland, a I tiiough 
the Conic deration is not entitled to maintains staiuling array, every 
Canton has the right to ilo so provided ihc total sirejigtli docs not 
exccctl t hrcc liu ml red. I n Arg'^n dna the Pro vi nccs have express po we r 
to raise armed forces "in die event of foreign invasion or of a danger 
so imminent that it admits no deLiy." In So^-ict Russia each of the 
Union Republics has its own "military formations", although tinilcr 
general coniitil of the Union Govcrnnicut. 
n 
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Comintmicadoiu. TLr ntxt of federal subjects may be 

decribed tinder tliegemcrir t<Trn e>r''4;omiTmn1C'aTmm'', atii! includes, 
interatut the rnllowing important itcmctailtvays; national blghwayt; 
shipping and navigation on natinnal watenvayi, as ixgardsniccham- 
tally propctied vessels, and tlie role of the road on sucli waterv/ays; 
mandmr dtippltig and navigation, ineJuding diipping and navigation 
on tida! watere; tigluhouso, bcacom and oilier pro%’inon£ for the safe* 
ty of shipping and aircraft; national portt,tnctu^ng their delimilni ion 
and tiic comtitulion and powers of part authoriiici; airways,, aircraft 
and air navigation; carriage of passeugen and goods by rail, lea or 
air, or by national waterways in tnochanically propsUed veneb; 
posts and tdegraplu, ielt?phona, wlfrless, broadens ling and other 
like forms of commumcatlon; and regulation and development of 
intcr-SiBtc rivers and river s’allcys to the extent declared liy Parti a- 
men t to be expedient i n the p ublie inle res L 1 1U evident tha t all these 
forms of communication arc of national intemt siid, therefore, fall 
witiiin the exclusive competence of the Union. There arc, however, 
certain points of importance which difTcrentiate this pravision from 
those of other federal ctinstitutions. For instance, under the Indian 
Constitution alt railways belong to the Union and, iti fact, die rail* 
ways belonging losomc of the former Priitedy Statcj have bscn taken 
over by ihc Union Government. The podtioii is, however, dilfcrctU 
in ftome of ihe other federal States, For Imtaiice, in Australia, in June 
1944, there sveie 24,(XMJ miles of State Rjiilwaysas against 2,dlK) miles 
oTFcdcral Railways. Similarly, Article U of the JJniKilian Coastitn- 
tion provldcit For Union Railways as wtU as State Railways. Under 
Article l lld of tlic Cofudtution of Argentina the Provtneet have the 
J10W4T to eonstntcl and mauitaitt railways. In Russia not only the 
Union Republics but also the regional autlwiritics have the power to 
construe;! railways to satisfy local needs. On the other hand, the 
fwleral power in respect of broadcasting under the Indian Comtitii- 
iion is much wider ihaii iu Anstnilja and Canada where it is restricted 
to regulation and control. The pt>wcr of ihe Dominion Government 
in Canada in respect of air navigation is also confiiicd to “cegulution 
and control". It would also appear that in the United Slates of Ante* 
rica this rndcral power Is similarly restricted. The position in regard 
10 ports and harbours is also di fie rent in other icileml Slates. For 
instance, in Uie United States of Amenca diey have been left to the 
Icgisblion of the individual States, subject to the regulating power of 
Congtrstinsofar .-.sthey belong to or art used for the kind of commerce 
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^'hidi ntay Ijc Ueii^iited as forti^ or iiilcrwSutc commerce. Th-a-e 
is no cxpr<!ss provision in the Australian (JoastituLion rcgurdiiij tliij 
matter, but it hosbreu bvkl that fcdf^rul control ovifr transport, whidi 
arlvcs under the trade and commerce po^m of ilir Commonweallh, 
embraces ports am! harbours in w far at intemutiona] and inter¬ 
state trade is concerned. 

Federal Economic Eoferests. .\nothcr important category of 
Union subjects embraces economic questions afLrctmg the inincvsts 
of tin- LTnion as a whole. Some of these important items arc; inler-. 
Statc trade and commerce; incorporation, regulation and winding up 
of trading corporations, including banking, insurance and financial 
corporatidm, and of corporadons, wfacdirr trading or not,widi objects 
not confined to one State; insurance and banking; bills of cKchangt, 
cheques, promissory notes and other Etc instrumcnti; patents, inven¬ 
tions and disigns; coptTight, tradc-nuuks and mcrchandlK marks; 
cstablisliiiicni of srandarcb of weights and measures; industries the 
control of tvliicli isdoclartrd by the Uniou ParEament to be expedient 
in the public interest: regulation and devclopmcnt of oU fidcU ajid 
mineral oil resources,petroleum and petroleum products; regutatipn 
of such mines and such rruucral development as may be specified by 
live Union Parliament; and fegulatiott of labour and safety in tnines 
and oil fields, 

k wilt clear that the foregoing ctiumcration covers a large Setd 
ofeconomic and commercial matters, but does not complete the pic* 
lure of the competence of the Union Govertiment iti respect of such 
afTaiis. flits cnumcruiion rnust be read in conjunction with the 
powers wliidi liic Union Parliament may exercise under ihc Con- 
cvirrmt Ijsi. Tins I,isr inciudes sucli important subjects as ceo* 
nomic and social phitiiuug, commercial and industrial moaopalira, 
indiistri:il and labour ({ispittes, welfare oriiibour, social security and 
sortal ijisutancc, Jn comparison with these powers of the Indian 
Parliament the legislative autliorit)- of the Fctleral Legislatures under 
the Goustitudonsof the United States, Austrahaand Claiuda appears 
to be very' limited* although the exteutof the federal power in such 
cases has been vnlaig[cd by judicial interpretation. For instance, Ln 
llir L'nilcd States nf .America tlie most impurtant subject which has 
hern assigned by the Constitution to the Federal Government is trade 
and TOmmcTcc, but the scope of this power has 1>ccu so enlarged by 
judicial interpretation a.v lo include every kind of economic ncuvity, 
Some of the other federal constitutions, liqwevct, contain elaborate 
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ftrovuions analogous to those of the Indian Constiiutton. Under the 
Stviss Constitution the U'gUlative powers of the Confederation in 
respect of economic and commercial matirrs waa extremety timiicdt 
and, in spite of the fact tlial the amhit of these powers ivas enhuged 
in practice hy interpretation by the Federal Conneit, it was found 
accessary to implement tliem by a conatilulional aniendmrnt- 111115, 
under the constitutional reform of ] which hm amended several 
Articles of the Constitution and introduced new Articles, thr 1egis> 
lative anihority of the Conrcclcration in thr economic field has 
been substantially augmented. This reform has had a two-fold effect. 
Firstly, it has tegulariKcd a series of legislative measures tvhich wttc 
in Diet conirarj* to the terms of the Comiitutton. Secondly, it has cii- 
ahlcd the Federal Government lo prepare elaborate economic plans 
and thus take an active share in ihe formulation and rrguhilion of 
the economic activities of the people. 

Federal Insiirntions. The next group of federal subjects com¬ 
prises all those matters which, by their very nature, must tall w'illiki 
the competence of the Union ParliameiK. Tlicsr arc: Union agencies 
and inxtitiitioiu; Union public services and Union Public Service 
Commission, and All-India services; powers, privileges and immiini- 
ties of Parliatnent and lu members; salaries and allowances of mem¬ 
bers of Parliament; emoluments, allowances and privileges of die 
President and Governors; salaries and allowances of the Ministtra of 
the Union* constitution, organuation, jurisdiction and powen of 
the Supreme Court and eonstiuition and organization of the High 
Conns. The Union Farliameni has also exclusive aulhority in respect 
of its own elections and rleciioos to the offices of the Presitlent at»d 
Vice-President as well as in respect of the lilcctioa Comtnissiott. 
I1ie Union list also includes several subjects wlurh are of inter-Statc 
importance and could not, therefore, be left to the Legislaiurca of the 
States. These include extetuion of the jurisdiction of a High CUjurt 
in a Stale to 3n>' area outside that State; extension of the powers ,ind 
jurisdiction of members of a police fore* belonging to » State lo anv 
area outride dial Stale; inter-Suic nrigration and inicr-Statcipraran- 
tine; and co-ordinaiiott and determination of sumdardii in imiitudons 
for higher education or research, and scientific and icchoicat iiwiit- 
uiiom. 

AsciUary Matters, There is also a long list of financial powers 
of tlic Union Parliament, hut these have been deiiJi wth in a 
separate cliaptcr. The Union List also provides Ibr ancillary 
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powers in respect of tJic rnaum assigned to ejcdusivc tcfiUlativc 
tonipctcxnje of the Union Parliament, These arc: ottoices against 
lavra with respect to any matters contained in the Union List ' cn- 
iimrics, surveys and statistics for the purpose of any of the matters 
included in tlie fmon List: jurisdiction and powers of all courts, 
except the Soprerae Court, vv^ili respect to any of the matters in tile 
Lmon list, but not including fees taken in any cemrU There is, 
however, no provision, either in the Constjuiricm itself or in the Union 
List in respect of the impUed powers of the Federal Government, 
^cb as IS to be found in the Australian and American Consiiiuiions, 
The Item of the Union List does, however, emphasize the grant 
of residuary powers to the Union Parliament already provided for 
under Article 248. 

The State List. Three preliminary observations should be made 
in tins connexion. In the first place, as we have already a«n, . miil,. 
Urn units 'Jf other federation* except Canada, the constituent 
States of tlie Indian Union do not possess any residuary powers. 
lyurjfwAttNir IT, ^eentary. Bar CimtisU, Al.R. (1954] AU. 7281. Secondly, 
the nmttcrs wlilch Imvc been assigned to the Legislatures of the States 
arc of a purely regional characicr and include very few matters of 
gwicral importance. Thirdly, the gram of power in relation to the 
Stale Lm IS expressly controlled by tile gram of power in regard to the 
Lmon and Conenrrent Lists so iJiat the scope of the itc-ms in the 
State List IS necessarily restricted by the various matters cminieratcd 
in the L^nion and Concummi Lists. 1 *his is dear from Clause of 
.Article 246 of the institution whith lays down that Utc legislative 
ptn^cr of the States is subject to the grant of exclusive povrers made to 
the Union Pariiameni under Clause ( 1 ) as well as to the gram of 
concurrent powers made urKlcr Clause f 2 ). 

All examination of the State List shows tJiat tlic Legislatures of 
the States can deal with the folbuing important subjects only; public 
omcr, which pn^umably means public peace and ttanquUliiy 
admimsiraiion of justice, incJudtng coujuiiuiitin and organization of 
all courts, except the Supreme Court and the High Court; police, 
jwsoiis, reformatories, Borstal institutions and otlicr institutions of a 
like lutturci local sclT-govcrjimem; public Imalih and smumiimi; 
education indudtng universities other than central ujiivmitics; Stale 
insiitutlons like libraries and museums j communications other ilian 
tlioge mduded in the Union Usi; agricalturr: and animal Iiusbandrv- 
svaicr supplies, irrigation and canals, drainage and /Tuib.-in ViTip n t* i, 
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water atorage and water power; all qucAdorts irUting to Isind iind 
land tenure - and fuiicrics/including proicciiou qfwild aniiEiali 

and biTfb^ 

The LliU ahf> includci ievt:rai ecnnumic and industrial fubjceH, 
Tlieae are; rcgnlation of mines and mincml dcvelojiment subject U> 
thepo'wer granuxl to the Union; industries subject to the related itein 
Ln the Unlofi List; gas and gas-works.* trade and commerce within 
iheSutc subject to the powder of (he Union Farliamcnt under the Con¬ 
current libt;prexlitctioii, supply and dhuibutionorgCKpdi tubjeeUolUe 
power granted under the Concurrent List; markets and hiir^; weight-s 
aiid measures except esmbSishment ofsitmdards; inoncyleiidingand 
money lenders; uicarporalion^ rcgtilation and winding up of corpora- 
tiom other than those specified in the Union Last, aiul ^iruvcrsUieiaud 
co^perati\"t ^lodetici, Lndiiding incorporated societies and nisoda- 
ttons; and belting and gambling. 

There ate also several matters which* by their very nature^ must 
faJl within the compeUmre of the Xj^Ulatuna of the States. These 
are: dcctiom lo tlic LegUlatunaof Statei subject to the provisions of 
any law made by the Union FaTliametU; salarks and allowouces of 
members of the Li^gisbiures and oSicers of the Lt.’giatainres; powen, 
privileges and ifrimuiitticAor the Legistatures; salaries and allowances 
of Nfinisters of Slate; State Public Service Commission; aiad prnaions 
payable by the Stale or out of the o>JiiEdidiitcd funds of the State* 

The Concurrent list^ Under Article 2+5 of the I ndlan Consutu- 
tion^ the Union Parliament as w'dt as the Lcgislaiurcf of the States 
have power to make laws with regard to any of the fnatters 
amttverated in the Concurmil UiL There are four gencraJ rule* in 
respect of the exercise of this power. In the fun&t pbee^ the piiv^-er of 
any State to legislate In respect to any matter included in the Cfoiicur- 
rent List remains unaflixted undl and inilcsa ousted by a L'nion Law 
on the same sul^ecL Sccondlyi as we have already icen, a State Law 
is superseded to the extent of iu into its btrncy with a Unitm law 
i!xcept vi*herr the Uniem Uw is prior tu date nnd the Stale law' liaj 
been enacted with tlte assent of the Fresident. TJiirdty^ both tho 
Slate law and the Union law may remain in fon-e if there it 
no inconsistency between them. Thus* a Union law may impose 
an obligation on individua U over and above the ubligaliou of u 
similar chftractor imposed by a State lasr, Fcjuxthly, wiiere a State 
law h^ been entirely superscfled by a Union law, the subject falU 
exclusively within the cqmpctcnicc of the Union l^rliament* 
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Aa cxanimation of the Oincttrrcnt List ]Tidicatc!i that the mattess 
t'numcratctt thereja fiU under three diirerent GategoriM. Iji the fust 
place, there arc matters relating to law and order. These iticUidc 
iiuch items as criminal law ajid procedure, preventive deientitui, 
civil priiccdure, and contempt of court, hut not iuctuding^ contempt 
of the Sii|]Tcuie Court. I’Jic second group relates to personal rights 
and status such as marriage and divorce, wills and success I on, Lransfer 
of property, contracts including partncrslilp and agcnc>', acdonahIc 
wrongs, bankruptcy and insolvency, .ami trust and Irusices. The 
third category embraces social and economic legislation and includes, 
inter ttlin, the following items: econotnic and social planning; com¬ 
mercial am] industrial monopolies; itadc unions, and industriaLand 
labour disputes; social security and social insoraticc; and welfare of 
labour. It is obvious that ail these items have beet) included in the 
Ckmcunvnt List because uniformity of legislation may become dcsir- 
ftbir and necessary in tltc interest oJ’ the Republic. This is why most 
of these items hayebcen assigned to the Federal t^trliamciU in otlicr 
rcdcral constitutions. For instance. Article 67 of ilic Ai^cntiric 
Constitution empowers the Federal Congrcsi to enact "the Civil, 
Commercial, Penal, Mining, .\ir, Hcaltli, and .Social Codes." Sinii- 
larly, under Article 10 of the Austrian Constitution, such important 
sul^ccts 0 $ tivil and criminal law, labour legislation, professions and 
industries, and public licaltit fall wlthia the federal sphere. The 
Constitution of the U,S.S.R. preserifacs that ilie cxclnsive uutliority 
of the Union shall cxieiid to civil aud criminal codes, judicinl 
sysitna and procedure. State insurance, principles of labour ajid 
national economic plans. It is, (hcrcrore, evident that the tendency of 
alt modem fixlcrattotss has been to enlarge liie social and economic 
sphere of die federal legisblurc. It ahottld alio be pointed out that 
bomt of die items in die Concurrent List iiecesisarily fall within the 
coRipeience of die Union Farliament because of their ex tra*teiritor]al 
elFect. For mitancc, removal of prisoners from odc State to another 
could not be dealt with by the Lcgisbturc of a particular State, as a 
Slate law would not have any erfeet outside its territories. Tlie item 
relating to "die prevention of tJie ottension from ouc $ti«c to another 
ormfectioju or contagious diseases'* is of a similar character. 

Plenary Powers of the Legialatures. It is axiomatic of all federal 
omslitutiuns tliat within the sphere of lugislatimi assigned to the 
I'cdcraiioii or to the constituent units, the Irgiilattire concerned has 
full and complete authority, subject to such limiutttotis or prohlbtiioit; 
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as may be expresily cinbodircl bj the CwistiiutiDn or may foUaw by 
tioccstary implicatlofi- Thus, it was held W the Privy CouDcil in 
dealing with the Consdian Ckinstitution that within, the limits pres¬ 
cribed by the Constitution Act, the Legislature of a Pn>vmcc of 
Canada w'ai supreme, and liatl thesaiiir authdrily tu the Imperial 
Parliaincnt or the ParJiatnenL of the Dominion of Canada. {Hiidgf 
iht (1B34) 9 App, Cas., at p. 132], Similarly, it has been held in 
Australia that ‘‘the I'cdcraJ Parliament tias, wiihin its ambit,, f»1l 
power to frame its lav^-s". (Per lUg^ns, J, »'tfT,8C.L,R. 

(Hb)- The Supreme Court oT Argentiiui lias also held that liic 
Federal Legislature as well as the Provincial XiCgislatures have plen¬ 
ary power within the ambit presrri bed by the Comtitution. (Fallos 7, 
p. 373). The same principle is applicable under the Indian (institu¬ 
tion. [See /ji re Artielc 131 and IM/d Ijitvi. Au^ .Al.R, (1951) S.C. 
332]. An interesting illustration of liie plenary ptnver of a legislature 
is its right to enact retios]Tcctiv~c legislation. Sever a] constiiutioiis 
contain express prohibition against retrospective laws. For instance. 
Article 14 of the Mexican Constituiion proscribes that no bws shall 
liave a retrospective cffecl to the prejudice of any person, (*« ptijuiaa 
(£? pj-rjAfid aigufid). Similarly, the Comuiutloii of the United States 
forbids the enactment of poit fact^t laws, atid this has been eoii- 
jitrued as relating only to crimes and misdemeanours covered by 
criminal law. A similar prohibition against penal laws of a reirospcc- 
livc diameter is to be found in Artidc 20 of the Indian Constitution. 
However, subject to this prohibitiou. the Union Parliament as well 
as the Legislatures of the States have full potvrr and authority to 
enact laws with retrospective elfcet. This is a natural cousetjuence of 
their plenary powers. The rule has Ijcen ihu< laid down by the Sup¬ 
reme Court in Vnioii of e. C.Vi^, A.I.R, (1951) S.C. 158: 

\\ hile it is imc that the Constitution ha» no rx!irOspeciJvc operation, 
cseepL where u difTcreni intention dearly appears, it is not correct to 
iay that in bringing into existence new Legl^btuinesand conferring oti 
thein ccitain pffwcr^ of legislation, the Constitution operated retros- 
peedvdy. The legislative powers conferred upon rarllamciU under 
Artidc 245 and Artidc 24G read with U^i I ofihc Srvrjitli .Schedule 
could obvinusly be exercised only after ilie Consthation came into 
force and no retrospective operation of the (kjastitudon is involvctl 
in the conferment of those powers. But it is a diLfrrent Udng to wy 
thill I'arimmunt in exercising the powersi thus acquired is precluded 
from making a retroactive law, ‘Hu; qucsiion mmt dcjiend upon the 
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scope of ihc powers cojiferTcd, amd that must bo determined with 
reference to the ^lerrns of the instmmnnt by which* airirinalively* the 
legislative powm were areaicd and by which* negatively * rhrj' were 
rcitrictcd’/’ "flic Ciourtt ihcrcforc. held that Articles 245 attd 246 
read widi Htilry No* 82 of List ! of the Sr^Tiith Schedule cmpowcT 
the Union ParUanient to make with respect to taxes on income 
For the whole of the territory of India, and impose no limii^tLon or 
ftsij^ictjori in regard to retroactive IcgisbiioiL llte Gotirt* dicrcfore* 
came to the conciusion that the LFnioa Parliament was competent to 
make A law Lmposiiig a tax on the income of any year prior to the 
commcncentcnt of the Comtitudon. The same rule would neces¬ 
sarily be applicable to the Iqjisladve pnwer of a State Lcglslatarc. 

Another immediate consetjuence of the plenarj’ powci'^ of a legis¬ 
lature i-^ tliat it competent to malEc laws inditema] to Lite cxerdso 
of 115 express pe we fi under the Com til 11 tion- Several comiitudons 
contain a specific grant of this andllary po^vern For instance, CEausc 
^XXIX) of Article 7S of ibc Mtixican Constitution empowers ihe 
Fctteral Legislaiure cnaci all latvs wluch arc necessary to ensure 
the efTerctive execution of the powers indicated above and all those 
which have been cooTerrixl by the Constitution on the authorities of 
the UjiioiL’' As we have already secn^ similar grants arc to be found 
in rhe Constitutions of Argentina* Australia and ihc Uniicd States of 
America, On the otlicr liancl^ there are con^titutiom whicb do not 
contain any express grant of this eiiaroctcr. In sucli casc^i the rule of 
ancilliuy powers has been evolvt:d by judicial interpretation. Thus, 
for injitaijcei the Vrivy Council while dealing with the bankruptcy 
laws of C'.anada^ iiaR observed as follows: system of bankruptcy 

legktation may frequimtlymquii^varioui ancillary piajvLuom for itic 
purpoir of preventing the scheme of the Act from being defeated, 

. * . Their Lordships do not doubt that it would beopen to tEielkimlni- 
on parh ament to deal with such matters as part of a bankruptcy law^^ 
and the provincial Icgtslaiion would doubtless be prcdudc^l from 
interfering with tills legiiblion inasmuch as; such interference w^ould 
aR'cci the bankruptcy law of the Oominioji parliament/^ li has al^ 
ready been indicciied that a similar judge-made law exists under the 
Swiss Ck>mtitutioA^ The same principk has been acceptctl by the 
Supreme Court of India^ Tims, in Sdiitird MiiU r. State Ajmer^ 
A. r_H> (T955) S. C, 25* the Ctourt has exphiined the rule as follows" 
"^Vheii a legislature is given plcjiary poww to Ic!gi,'(late on a purueular 
subject there must ubo be on impHcnl potver to make laws incidental 
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CO die extreme of such puwm, h is a rumbmcnul principle; of consti¬ 
tutional law that csxrything necessary to the c^erd^ of a power is 
included in the grant of the power,** 

Limkntioii? on Plenary Powers; Territorial Restriction, 
There ore, howevet, several important restrtedom on the plenary 
powers of a legislattne, Tlie Lemtortal limitation on (Jvc poirer ol a 
State tcgisblure h one of such limiiatioiu. ArueJe 21G of Uic Indian 
Camiitution makes it quite clear iliat die Lcgislmurc of a State hai 
power lo mate lawi only in respect of that State or a part tlieroof. 
In other W'Oriiij u Stale I,egislaiure has no iMiw'cr w enact extra'' 
territoriaj Icgiilaiion. 1 hus* in Stau f{f BamhqiF p. CAaimr&aagwaln, 
A.1.II, (195T) SX:, 699, the Supreme Court haa laid dowaua follow't: 
"The doctrine of territorial nexus it. well established and if ifir re h a 
icnitorial nextts helweeu the person tougltt to be dmrged and the 
Stale seeking to tax him, thetaxing statute may be upheld. StiJlkiency 
of the territorial connexion involves the constderation of two cie- 
meuts^ namely^ (a] the connexion must be real and jioi iUuitciry and 
{*) the liability' sought to be imposed must be perliiiciit lo tluTi qucs^ 
don.,. The question whether iiiagiven caseilicre h suflkient terri'' 
torbl nexus U essentially one of fact-" Tlictefore, iu the Stait r. Sqts- 
jTdiu^, AT. R., 1,1958} Boin. fiS, where jeetions 4 & 5 of the Bombay 
Vrevention of Bigamous Matriages Act. 1946 were chalkngetl on 
the groiintl that diese jirovisiom purported to Icgisiale with regicrd 
to mamages contracted Inryond die limits of tlw Slate, it tvas held 
W the High Court of Bombay that as ihcte was no territorial nexus 
between the State and a marriage comracted outside its limits ilic 
impugned pnivEaions of tiir Act were ullta eiris the State Legislature. 

The Rule against Colourable Legislation, This it anuthcr 
important limitaUDn on the iMwerof a kgiilaturc. The rule was thm 
expbined hy Muyierjea, J, r^afterward* G,J.) bi Gtjnpaii Ahnnm 
D^i> e. aatr of Omiu A.I.R. { 1953) S,C. 375; "if die Coradtudon of 
a State rlitiribultt the li^sladve powers amongsi diircrcni bodies, 
whidt have to act wiOiln thdr respeiaive spheres markfd out by 
specific legishKivt entries, or if there are limitarioni oq die IcgUla^ 
live aiitliofity in the shape of fundamental rights, quesdons do ariw 
as to whether the 1ej{iaJaiurc bi a parUeiik-ir cajic lias or Jma not iti res¬ 
pect to the subject inaitcrof dicsutuieor in the method oi ruactijm it 
lransgtcs.scd the limits of its comtiluttonal powers. Such tramgr^ion 
may be patent, manifest or direct, but it mav ;iko be disguised covert 
and indirect and it is to dus latter dass of cases that the expression 
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'ccitourablc IrgisladojV has been Applied In eertaixi Judicixst proncimec- 
menbi. The idea conveyed by ihe c3cprcssion is Ltiai alLtiough 
piireiilly a legbluturc in pa$5tiig a statute pnrixincd to act ^yitliin 
the Jimits of hs pavvci^yct in suhstnnee lUtd tn rCAlity it Irani^ip'essCid 
th<^ powers^ the ininsgrcssit^n bdrxg veiled by what appeori on. 
proper examination to be a mere pretence of disguise* * In other 
worda^ U is ihc substance ordic Act that is material and not merely 
the form or outward appearMce^ and if the subject msitter in subi;- 
lance b some thing whicJi is beyond llte po^vers of that kgbUture lo 
legislate upon, the Ibrio in which the b clothed would uot save it 
from condemnation. The Lcgislaiurc cannot violate the const!tu- 
Uonal proMbltiom by employing an indirect mediotU” In othta- 
words, the rule lays doivn that a legislature cannot go outside its 
sphere of competence, whether directly or indirettiy. Every' law 
muati fherdbre, be sertitlxu^ccl as to whether the tcgislatuiic by 
device purports to make a law which* though Ui form appears to be 
w^itliin its spliefCp yet in eRbct and sulMtance reaches beyond it: Ad^ 
ijwtim Rao r. Andhra Pra^U^h SCaU R^Kid Trampi^ Ctrrp^raiwnf A.J.R. 
(1959) S*C* 303, The same rule obtains under other common law 
For instance, as Ldroy points out, the Parliament of Canada 
cunnor, under colour of general Lcgislaiioii^ dad wJtli ^vliat arc provin- 
ciaJ maitera only; and conversely, provincial legblatures caimoii 
tmda the mere pretenar of Icgbluting upon one of tJie mattci^ etui' 
nirnited in Section 92, rcaUy Icgialate upon a matter assigried to the 
jurbdretton of the ParUmnent of Canada. "^ AVhai is hen; referred to 
IS legislation ostensibly imdcr om or otlicr of die power! conferred by 
the British Xordi America A^i oit the enacting body, bui* in trulli 
anti fact, fetal tug lo some ^^ubject which h not witlun die jurisdiction 
ol tlial bmly,"^ I'Op. dt. at p, 7Gj. In Madden c. wVJrto?n & Shfppard 
Railwaj Co., (1899) A.C, 626, tlic Judidal Committee of the iVivy 
Council has emiorsed the principle that If the Dominion rarliament 
or the provincial Irg^slalura Itavc no fi<>wer to legishitc directly upon 
a gtvrit subject mattcri iidther can they legislate upon tliat maUer 
tmUrcctly* 

The Role against Delegated LegisI^tioDi, Tlii^ifi probably die 
most important linutudon on die powers of a Tcgislature. Mticle 
of the Cimatitation of Brazil furnishes an intercs ling iUinuratioti* This 
Ariicle rocognijtes the doctrine of icpanitma of pem-ms and proceeds 
to lay dow'Jt dmt “the authorities under die Gonstitudon are predud* 
ed from delecting their atiribflie&/^ In other words, imder the 
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Bruziliaj] C^iutitulioni Jxith ilic Federal Congrcis and the Lefiii- 
Uturca of tJie States arc not competenr to delegate ihdr frtweri of 
legislation to any person or body of perEom. whether stjb<jrdiitate or 
otherwise. Tltc reason for Uii? expreu prolubltion is to be found 
in the fad that under the pres'tous constitmioos there was a con¬ 
siderable abuse of delegation, and all important Jcgislattvc measures 
were carried out by the executive in exercise of dclcgaied puweri. 
The prohibition ia, howc\'cr, subject to Article 87 which couferj on 
the President of the Republic '"ibc exclusive pierogativ'c” to Issue 
decrees and regulatiom for the faithful execution of Jaws, On the 
other hand , there ia no provision in the Constitution of tJic United 
States containing any prohibliian against ddegadon ol legislative 
fmwere, but the rule has been deduced from the doctrine of separa- 
lion of powers which is a basic feature of the political otganiiation of 
the United States, At Harlan J. hits rightly ob^rved in Fietii e. fiVarit, 
14S L'.S. G‘l9, ^ai the Congress caiuiot delegate legislative power lo 
die President it a principle universally rccognijecd at vital for tile 
integrity and ttie maintenance of the lystctn of government establish¬ 
ed by the Conatitution. However, as Willoughby points out, (here 
arc tlirce main exceptions to Lius general rule. The first esceptiun 
relates to the delegation of legislative power to local autltoritics foe 
the purposes of local government, k has been held that such dele¬ 
gations are permissible because of tire Anglo-Saxon practice prior 
to the Constitution. Tiic second exception relates to conditional Ir^is- 
Lition. Tins arises when a law provides that the prescriptions, con¬ 
tain^ titereii) shall only be applicable in the event of a spcciGcd 
contingency and authorizes the cxecitltve to decide whether or not 
such a contingency exists and thus to detcrmincwhcihcror not the bw 
should be brought into force. In this ease die executive iimhority docs 
not coacl a latv but merely determine* the existence of facts <m wliich 
depeiuU the onforcement of the law. 'rhfrdly. a law wliich bys dmvn 
u nilc of conduct may also authorize the execulive Wj issue regu¬ 
lations for the efTcctivc execution of dte provisiom of the law But 
for the constitutional validity of such a delegation it u essential* that 
the law must lay down the policy as well as die standard. (ScHtehur 
e. Uttikd Slatfj, 21)5 U.S. 495). 

A different view lias been taken both in Canada and Australia 
nic /flcio rfawifw is mdgg r. [ 1884) 9 App. Cos. 11 7, where i he 

question was whether the Provincial Legislature of Ontario could 
validly enact a law creating on execuUve body and empowering it to 
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paiii rcsoltilinns regarding tavern Uccnccft and to ttnpose penalties 
Ibr the breach prsuch re^lutioju. The law was challenged on tlie 
ground detegatin non potf.il dtlrgarr. This contention w-as rejected by 
Their hordships of the Privy Council who held that wdtliin the limits 
prescribed by the C-onadian Constitution Uic Leg'u la Lures of llic 
Provinces of Canada hatl plmarj.' powers of Irgisiatloo- They said: 

tlie*L- limits of subjects and area the Local Legislature is 
supreme, and has the same authority as the Imperial Parliament, or 
die Parliament of the Dominion of Canada would have had under 
like cireumstances to confide to a mumripal institution or body of 
its own creation, autltorily to make byc-Uwi or rcsolntiom as to sub' 
Jects sinxified in the enactment, and with the object of carrying the 
enactment into operatiojn" The same principle has been followed 
by the High Court of Australia. In DignaiCs oiif, 46 C.LJL 73, 
Evatt.J. pointed out diat the theory of separation of powers on 
which die ride against delegation was based, ^d not apply under the 
Australian ComtiiutiorL He was, therefore, of the view that the '‘true 
nature and quality of the legistativ'e power of rhe Commonvvealth 
Farliament involves, as |iart of its con lent, power to confer law¬ 
making powers upon authorities other than the Pariiament itself”, 
but the extent of die power granted wax oritn a material (actor in 
determining the validity of die tc^sUtion, 

This may be compared with the position under Article 76 of the 
Constitutbui of Italy vs-bich expressly grants the power of delegation. 
Til is U no doubt a recognition of tlie theory wlitrh prevails on the 
continent of l^urope that the power of ddegalion is inherent in legis¬ 
lative povver. Article 76, however, subjects the power to certain 
conditions and lays down as follows: “The exercise of legislative 
funedon cannot be delegated to the Govemmnil except after the 
ietdeiiinni of the directive principlcj! and criteria and only for a limi¬ 
ted period and for defuute ohjeetJ.” Thr question of the piedsc 
significance of this provision was raised before the Italian CrOnstitu- 
titmal Court in the case of Hau Cehnii^giDm Dttra t^admot fl957) 
Giiir. cost., p. 684. The Court hekl iliat legislative function docs not 
consbt exclusively in the enactment of general and abstract rules of 
latv but may also comprise regulations such as have been recognized 
by die Constitution. It is tiiis iwcondary legblation which comes 
within the pnrvie-w of delegation, for the formulation of such legisla- 
lion may tlepcnd on icchiucal knowledge. Therefore, Section 5 of 
Statute No. 230 of 1950 was not constitution ally invalid in so lor 
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as it mcrcty aultijorized ibe Govtirnraant to extend tfie apf>Ucaiioii of 
thfi proviiitoiii of dtu law to ivich. areas as the GovcrimimC may con¬ 
sider (tccttssary and ilcjirablc. *f'lie Court, emphasized t!ie fact diat 
the principles for die exercise of the disctciion of the Go%'tTnmrin 
bad been clearly taid dossil tii the law^and^ tfacrelbfe'^ held that t he law 
did not contra vent die pravisio^u of the Caiutitutiou. 

There is no express prohibition against delegated legislation tn the 
Indian Consritution. Jsor is there any specific recognition of ihn 
doctrine of separation of powers. The question, ihtrcforc, arises 
whelhrf tile rule agaiiiit deltas led Icgtslation- is coiutstrnl with the 
basic principles of die Indian Consiitmiwi and to svhat cxtmit 
it Is applicable. At the outset itisnoecssary to disdnguTith betsveen tsvo 
aspects of die question. DeScgaiion of It^islatisi'c power may mean 
ttdosjfr ^ the «o ctmet bws to another authority or body of per¬ 
sons. In such a ease tlic legislature divests itself of the anihortiy vested 
in it, cither generally or in retptscl of specified matttn. Secondly, 
delegation may also mean the iran.^ fij extreiit of legislative func¬ 
tion. In this Case the legislature does not IramXcr tU tide, nor clues 
it totally abdicate ils function. As regards the first, it is abuntlontly 
dear that neither die Union Parliament tier the Legislatures of the 
Stales can transfer their title to legislative power, Rcrc bes the essen¬ 
tial point of difTerence between thelJrliiish raiUamcnt and die Legis¬ 
latures of Ihe Indian Republic. The British Pm Biiiiient b sovereign 
iti every sense of the word, Ix'came it poscsscs not only phiiar)' powcw 
in respect of IcgblaUon but also enjoys and can excrebe constituent 
poivcrs. In other worth, it can create new Jegislntive uiguiu and 
vest itsisowcrj either partially or totally, insuch newly created organs. 
On the other hand, the Indian Oonaiiiudoti b a ^VoiUiolIal" consd- 
iijiioii anil the Union Parliatnent has no consiUuent powers except 
in the dmtmsUmcet specified in Article 3(iB. Nor such ctonstiujcnt 
powers can be claimed try the Legisbturtrs of the States. Thb db* 
tinedon was clearly rccogniacd by MiiihrrjM, J. (afterwards G.J.) 
when he righlly observed dial '‘os regards camiituUonahty of the 
drlcgatioxi of legblaitvc powers the Indian legislature cannot be 
in iheiume positinn as die omnipritent Britiab Pariiainmtr'' [/h n 
iUUdt Hy, CmitJhftfPh of !ndia and Dttld Tjiwt AfU A.l.R, (1951) 
S.C. at p. -Ki IJ. riie posithm under the Indian Ckimtitution is, there- 
fore, clear. Unlike the British Parliament, the Indian Pariioment 
caniJOi divest iiv-df of its legislative power and batufer it to any mtier 
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CfTpiMi or amhority. The ^anie rule h more dearly applicaMc to ilm 
t4^gUlmtirc5 of ihe Sciti^. 

The pmitioTi hf ltf>vi'eWj diilcn-jit m regard to the ^couJ aspect 
of the ejur^ton, ix. m what the cwnrirf of the power lo enact 

laws can tic dclegaied to another bcidy^ H ie i|ucsdon I ins been exa* 
iniiM^d at length m various Judgements of the Supreme Court, and 
thr rolla^dng mlrr i^ppear tobeckarly establLsKcd. In the first pUcc, 
tfi me the ^ivtitds of Mukheijea^ J. in the abo\% rnentfoned 'Hhc 
Legislature must retain in its own hands the dsenda] legislative fuuc- 
tiojis which coiubt in defining the legblndvc policy and hiving down 
the trandard which ts to be enacted into a rule of law/^ In otlitr 
wwdi, tfie condiunn precedent to the validity of delegation i% that 
die law must by down the policy as svcH as the siaiidard. Secondly^ 
*4he legititxtacy of delegation depends entirely upon iU being ustxi 
as an anrilfii ry uicOSUTC which the Lcglslattitc considers tn be ueces;- 
siairy tbr the purpose of exercising its I^shittvc poivcn effectively 
and completely/' In other word;S^ os the learned Judge points outj 
^Svhat con bu dclcgan^d is the task of sobfiirdinace Icgislnuon nhich 
b)' Its very namre is ancillary to the Statute which delegates the pow'cr 
to make it/" In Etlward Milh c, St4dt qf Ajtntr, A LR, (1955) S,G. 
'25 f the same learned Judge observed llwl *Hhc primary duty of bw- 
making has 10 be discharged by the Icgiibturc itsdfbiit diilegatinu 
may be rca-orted to as a^ubaidbry or ancilliiry measure.Tha^c two 
rules arc also to be h^ujid io. die judgcmetit of Muliajan^ C in 
y/iinjr^n£ar Il4gh tf. Mtidhj^a Pmduk, A.LR. (195-1) S,C, iBS, where 
the learned Chief Justice ob^ened as follows: “TJie Legislature can- 
isot ddegatc its riincdon of laying down legislative polity in respcia 
of a measure and its formulation as a rule of eonductn The LegUla- 
lure must declare ±hc policy of die law an<l the legal principles which 
are to control any given i^oies and must provide a standard to guide 
the ofEdnU or thr botly in penwr to cxcnitc the bw. The esvmiial 
legislative fundUnn cotwist* in the dciertniuadoti dioicr of the 
legislative pnlicy and of roriualty enacting ifiar polic)' into a binding 
rule of conduct/^ 

therefore^ obvious th-il ihe test in every ease must l>c whetlser 
or not *lio delegating lair purportt (o trajufcrantiistmtial ic^s^latise 
function, If it does not anti the power delegated rdain* to siubordtiiaie 
or ancjUary Irgisliition, the faw is valid and mtisl be sustained, A 
typical instance is w be found in the recent ease of i>. A* r. 

AdiEthmd Stsii 9 ni Judge^ Ad.R* (1959) Cal. 20S» where the validiiy 
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orSctriion 0 of the Coal Mines Provid^rit Fiu'ni & Bomis ScEteme Ace# 
194B was clialEengcd on the ground tliat it comtituteij undue dele* 
gattoii ofle^slative po^ver, The Section provirled that any sdteme 
framed under the Act may preaenbe that any person wSio contra- 
vencsaiiy of die provi^iom thcrcorsiiall be punuhabic >vith imprison* 
ment fcir a term which may eictend to six months or with fine amount- 
to Rs LtXK) Or with bodi. Dealing with this plea the Courl. 
observed: ‘TrescribiCig an otTcncc and lU punishmctsl is mcntiaily a 
IcgisUlivtr act. But provided that ihU am be attributed ici the IcgUU- 
live bndy^ die actual w^orkingoiit of it can be delegated toanon-lcgis- 
laiivc btxly, . . .The legislative body, instead of prescrthing the 
precise penalty I may also !ay down the limit or standard, leaving it to 
die nDQ-leglslative body to prcicribt the penalty^ within such limita¬ 
tion or in accordance with the standari) bid dotim. In such a ease 
w'hcrc the lioo-kghlaUvc body avalh itself of the powei, it cannot be 
said that it has created the offence or prescribed the penalty.'* The 
Courts therefore! held that the delegation emtx»dicd in Use impugned 
sLatiitory provision wa^ permissible,* Tliis ma3£c=s it clear that the 
question miiitt depend on the circumstances of the case and the word¬ 
ing of the delegating legtslniinni. 

The application of the rule to a p>aiticular piece of legislation ia 
not. however, always free from difficuldes. Tvvo Important points 
have, however* bceii placed beyond dimbt by tltc decision of die 
Supreme CLourt tn the Dttki Mt A,LR. /J95lj S.C. 33'^. 
The first h to repeal or abrogate ancxisting law is the exercise 

of an essential icgislativc power'* and such a power cannot, therefore, 
be deltrgatcd. Tlic question was specifically raised in I/ariskankaf 
liagtd r. Siaii qf Afjttd/xya Prudfs/i^ A J.iL C1954} S,C. In that cose 
I lie v^iiity of Section Got thcEssenUal Supplies / Tcmptirary IWm) 
Act, J94(j was challenged on the ground that it Avasiu contravencion 
of the rule against delegated I cgisluiion. fkction 3 of the *\ci authnrix^ 
cd the Central Government to issue orders for regulating or prohibit* 
ing ihe prodiicdonj supply and disti i bution of an cgsenti:il commesdity 
and trade and comincrcc therein. Section 4 empowered the Crntral 
Gowmment to direct by notified order that the poivcr to make orders 
luider Section 3 may be excrdnable also by an officer or authority 

' II liiuifirving Ell notedMi in hc#m- whrfclhfflAPU w*rr ^mcrii iiiiii[ur tiw SEi^Ene 
CrfEUn id llAl hdtt itua il ii ihr Irji^liiliifr mM Ihv difwn l\i^t tlii’ itt- 

frin^Tiftnii of A re^laibopi cotniiluin pn omire omt miui dia prciCTibc i|ic 
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subordinate to the C^cntr'.il GitvcmuiciiL, or :i i^tarc Govcnttiicm or 
officer or authority subordiouiic to a Suite Government. Section (» 
provided that ao order made tinder Scctiun 3 jlialt linvic cfTect iiot- 
vtrithstanding anything injconrutcrit thprcu'Uh combined ui any 
cnaclmeni other than the Ev'Sential Supplies Act, 19*6. It svas eoji- 
teiidcd that Sections autiioriiied ane,'rt5cnitivego\TriinientoraTiofliccr 
subordiniiie to it to repeal tassn inconsistent with the jirovisiotts of 
orders Issued by the Cftecuiive government or the officer concemetL 
In rejecting this plea, ,^tallaj3n, C,J. olwrved t >3 follows: "Section 
6 docs not either expressly or by implication Tepeal any of the provi- 
lions of pre-existing laws; neither does it abrogate them. Those laws 
rctnaui iiniooched and lumffecred jo far as the statute book is con¬ 
cerned. The repeal of a statute means as if the repealed statute was 
neveron diesLitutcbook. It is wiped out Irom the statuir book. The 
^I'bcction 6 certainly is not tt> rcpeiiL any one of those laws or to 
abrogate them. Its object is simply to bye-pass them,*’ Tina aigu* 
ment does not, however, apfiear to be sound. I f Section 6 of the Act 
ffid not expressly or in effect repeal the provision? orpreHtxhdnglaws, 
it did certainly suspend their nperatimi in so far as they were inconsis¬ 
tent with aji order issued iintlcr Seetton 3 of the x\ct, Tlic suspension 
of ihc operation of a law b as much an essential legislative function 
as the repeal of the law, and could not, tiicrcforc, be delegated to an 
executive authority without contravening the rule against delegation 
as laid down by the Supreme Cantrt in the Delhi IjimAct msc. The 
plea of the iiiAralidity of Section 6 was also repeUed by the learned 
Chief Justice on another grourid. He pfiimed out that even if the 
plea of implied repeal Tx' accepted for the sake of argument, “the re¬ 
peal unot by any act of the ticiegate, but the repeal ia by the legis¬ 
lative act ol the Parliaiiicnl iEsolf. By ntacting Sociioit 6 Parliament 
itself hax dcc.lai'cd that an order made under Section 3 shall have 
clfect notwithstanding any inconsijicticy in this order with any enact¬ 
ment other than this Act. This is jiot n declaration made by the 
delegate but tlie legislature Itself has declaresi its wilt that way in 
Section 6. The abrogation or ilir implied repeal is by force of the 
legislative declaration contained in Section 6 and t* not by force of 
the order made by the delegate under Section 3.’' The learned Cliief 
Justice, thcrcFore, concluded that "thcie is ut> dcIcg.ation involved in 
the provisions of Section 6 nt all and that Section could not be hcitl 
to be luiconstitutioiiai on that grouml." Ii is submitted that this 
IS the correct basis of the decision in that case, 

12 
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The question of (he appUcation of itie rule has aUo arisen with 
regard to the omendment of a law. Amend men i or modlBcation oFa 
law ii held ip be an eijeniial Irgblative function and cannot, there¬ 
fore, be validly delated. In the Dfihi Ixiars .hi pcttr, A.J.R. (I95h 
332, a distinction was, hosvcver, made b^' Mukheijea. |. fafier- 
wards C.J.) between “amendment'* and “motiiGcadon*’. According 
to the leamed .Judge ^^modificauon" did not “mean or involve any 
clunge od* policy but ic confined lo alteration of such a character 
wliich Itcrps the jxtlicy of the .Act intact and ■[iiroduccs such changes 
as arc appropriate to ttxra) conditions of which the executive govern* 
men! is made the judge/’ His view, thercftjrc, was that a modifiea- 
lion oFthis character did not fail within the meaning of esinitiai legis¬ 
lative function. Bose, J. was equally emphatic on tlic question: '‘The 
power to ‘restrict and modify’ docs not import the pmver to make 
essential changes., -. To alter ihc essential character of an Act or lo 
change it in material particulars is to legislate, and that, namely the 
power to legislate, all authorities are agreed, cannot be delegated by a 
Icgislalurc vvhich is not unfettered.” The majority view in that case, 
therefore, was that a statutory authorizalion to repeal laws already in 
force and to substitute in their places other laws with or wiihoul modi* 
fication was repugnant to the Constitution. The poritient is, therefore, 
dear. Amendment or modification of the essential character of a Uw 
amounts to tegisiaiive function and cannot, therefore, be delegated. 
Tliis view has been endorsed by the Supreme Ckmrt in Rajaamin 
Sitt^k p, Ctittirman, Paha Adminislration Committf, A.l.U, (1951} S.C. 
o69 where the Oourt has laid down that “an csecutiw authority con 
be authorized to modify either existing or future laws but not in any 
essential feature.” 


Confitrucrion of Legislative Grant Under ihc Itidtan C^nsti- 
tnuoii. the content as well as the extent of ihc power nf ihc Legis* 
laltirrs depend primarily on the Legislative Lists embodied in the 
^:ventU Schedule. The inicrprelation, of the rniries in these fists 
therefore, a matter of immediate concern. The question has bem 
dealt with by the Supreme Court in several cates and the canons of 
intcrptetation relaUng to it arc now beyond dispute. Tn the first 
plane ^indieai^^ by the Court in Sn Ram Ram Aanttn p, i'toi# ajBarn- 
bar, A.I.R. (1959) S.C, 49, “it is well settled that tlicic heads of 
legidauon should not be construed in a uarrmv and pedantic tema 
but shotdd he given a large and liberal interpreiatioa.” In laving 
dow n this rule, the Court d ted with approval tlic dictum of the Privy 
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Council in British Carp&ritfhn p, Vm (1953) A.C. 500^ that 
“in interpreting aconsdUicnt or organic statute such as the Aci^ that 
constriietioii most beneficial to die widest poasibh: amplitude of it% 
powers must he adoptetL’- The Court alio referred to the judgemriii 
of the Fedcriil Court in thr Vnikd r- Atii^a AJ.R. 

F,C* I6j i^'hcrc it was held that none of tJic items in the Legislative 
lists b to be read in a txarrow or rcsiricicd $eii5e and that each general 
word should be held to extend to all andlku-y or subsidiary* niattcri 
wIucU can faiily and reasonably be saifl to be comprehended m it. 
The opinion expressed by ilie Court in Jitmnrhandna Mqfadal p. Cm- 
missiffnfr&/ Incme Tdx^ A^lR. f 1955} S.C, 5S was also to the 

effcci that in construing an entry' in any of the Lcgisladvc Lists the 
widest possible eomtructieti according to their ordinary tueaidng 
must be given to Ihc words used in sucli an entry so that the 1egi$Ia- 
live grant may have effect m its widest amplitude. 

Another canon of construction J$ the rule 0 )' rccoRciliatiou. This U 
based upon the assumprion that the respective spficrcs of legislation 
arc not intctided 10 be in corshici and <lo not in fact contradict one 
another, in hmr&iirt Compimj p.P&mn^. 7 A.C. 96, the 

rule was thus staled by the Judicial Committee of the Pm+y Council: 
“It could not have been the intimtlon that a conflict should ex^isi ; 
and in order to prevent such a result^ the two stations must be read 
together aud die language in one ihierprcied and, H'here nreossary^ 
modified by that of the other»I n t hK wayi it may An uidsl cases^ be found 
possible in arrive at a reasonable and practical cotiamiction of the 
language of the sections eu> as to reconcile the respective powem they 
contain;! and to give elfccL to all of them.'' TIjis rule vsns adopted 
by Civycr, C. J, in initTprcurig the cntrieit in the Legislative Lints 
under the Gov'crameut oftiidin Act» 19J5 in the & Brntr 

Stilf^ of hUiitf ctid Spirii LubriaiPfts Taxitiwn /fri* 1938, A.I .R^ (1939) 
F^C., L In dealing %vith (he querstion of Jntcrpretaiion of two entries, 
one of the Federal List and the oilier of the Provincial List, the learn¬ 
ed Chief Jnaiice observ'd] ilmt a reiTonrJlialton should be attempted 
between tw^o apparently conflicting jurisdicdont hy reading the tivo 
entries together and by interpreting and, where licccs^ar)^ modify'ing 
the language of one by that of the other. He further observed: "If 
indeed such a reconciliatictn shouLd prove impossible^ tlicn and only 
then will the non•^5ba|a^lte cluitsc operjtte and the federal power 
prevail; for the dau^ic ought to be regarded as a last resortThe 
same view irvas cs^pressed by Lord Simonds in Geuer^nr-Cm^t in 
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Caittcit p. PfoMKce a/ Aftutrai^ A-l.R- [iStSl P,C. There ihc 
question was whether the Madras (.Ttmeral .Sale* Tax Act, 1935, 
which purponcd to levy a lax on first sales in Madras nf goods raanu- 
fartured or prfxlnccd in India, came wlhin Hntry i8 of the Provincial 
Legislative List or was covered by Lntiy 45 of the Federal IJsi of 
the Government of India Act, 1935. WTiile nphoiding the validit)' of 
the le^station, l/ird Simonds observed as follows: '"li ts right first 
to consider w'hcthcr a fair reconciliation cannot be cit’ccted by giving 
to the language of the Federal Legislative IJst a meaning which, if 
less wide than it might in another contest bear, is yet one wLich can 
property be given to it, and equally giving to the language of the 
Provindal Legislative List a meaning which it ciin properly bear,” ^Vs 
a result of the application of the ruleof rceoudiiation, it washdd that 
the legislation in question came within Tntry 48 of die Provincial 
I,egislative List and not under Entry 45 of the Federal Lcgtslativc 
List, It is alio well established that for the purposes of reconciiiiig 
two conflicting entries, reference to legislative practice is permissible 
for cutting down the meumng of a word or expression, as was done 
in theC.P. e Seear Salri Tax cate, AL.R. (1939) F.C. 1. or for enlarg¬ 
ing its ordinary meaning, as in Siolt o/PaHih^ 0 , BaiiatOf A. I. R. (1958 J 
S.C. 318. The rule of rceonclliation as well as its corollary were 
inidorscd by the Supreme Court in .Voehf/Aanfra Afafatlal’^ eajt, A.l.R. 
(1935) S.C. 56, but the Court refused to accept the argument that the 
word “income” should be imtfrprcted in the restricted sense which it 
h.Td acquired in legislative practice inEngland and held that the word 
should be given its widest connotation fii view of the fact that it 
occurs in an entry conferring legulattvc power. 

Perhaps ihf most important canon of construction is the rule of 
|ndi and substance. This w-as evolved by the Judicial Committee 
of the Privy Ckiondl in dealing with cases arising under the Canadian 
Const!mtion, and is gencraliy followed in inteTpretirig the grant of 
legislative power under Sections 91 & 92 of the British North Atne- 
rica Act, 1867. The rule was thus tlabcd by laird Atkin in the Irish 
case of Coltagher f, Ljnn, {1937} A.C. 863; “11 is well established thal 
you are to look nt the 'true nature and character' of the legisbtinnj 
the ‘pith and substance' of the legislation. If, on the view of the 
statute as a whole, you find that the substance of the legislation is 
within the express powers, then it is not invalidated tfincidcntaUy 
It aHbeta matters which are outside the authorhed fielcL” A recent 
illustration of the rule is to be found in Murphjf f, Canadian Pae^ 
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Rcilwq^Sf (1956) I D.L.R. 197^ wlicrc thr \’^Udity of thr CaJia.diiin 
Board Act waa qiit^iioncd on thtr gruiiiKi that the IrgislEisirm 
did not foU ^liihiii the competence of the Oominion FarliLirrieot. 

Act vested in the Canadian ^Mirat Board as agent of the Crown in 
right of Canada exclusive control over the inter>^provindaL and cKport 
ixiarkeLLing of gram and generally reitriclcd the rnovcmejil of grain in 
so far as the use of railways and elevators lA/as ccncemedp The Conri, 
while upholding tlic validity of the icgislalion^ obscrv^cd as follows: 

has to be determined is the true intent or aim of the law in 
qujC$tion^ The expression mast commonly used is the *piih and ^ulv 
stance' of ft. The Act purports to regnbte a sector of C*anadaT trade 
and commertCi namrly, the grain trade, and authority for this is 
spedfic.^... * The point Is rliat the Fariiamcnt of Canada is justified 
in taking such stc|^ as it considers necessary to effect the result wiuch 
it has the right to attain. 1 1 seems to me that the Act is designed only 
to accomplish the objm. ..,in other wordi, ih^il ihc pith andsub- 
slar»ce of tlie Act is the regijhidon of trade and commerce/^ 

'I'he doctrine of pith and substan^ has been adopted by the courts 
In India* Thus, in Dwiirkadas SArimi^ v. Sh&tupuf Spinning 6 ? IVrdring 
A.LR. (19S4] 199, Mahajaat, J, (aftcrivards C.J.) tm laid down 
that “the Court has to look behind the names^ rorms and appearances 
to discover the true character and nature of the icgislation."* The 
rule thus stated by Gvvyer^ C. J* in Subramaf^nm CA^iUnr i?. Mutim* 
Gatidijn^ A. I .R. (1911) F.C. 47: *'t L mtist inevitably liappcti from 
lime to time that kgisktioii tliough purporting to deal with a subject 
tn one list, toiirlm also upon a subject in another list, and the dJfTcr- 
tnt provisions of the enactment may be so closely intcrtw'ini^d that 
blind adhercticc to a sirictly verbal interpretation would t^mU in a 
large number of ^Eatute^ being drclarcd in^-alid, bccatise the legb- 
la lure euJicting ihein may appear to have legislated in a forbidden 
sphere^ Hence the rule has been evolved by the Judidal Commiiirv 
whereby the impugned statute is examined to ascertain its "pith and 
substance* or its "true nature and characrer' for the purpose of dctcr- 
miniiig whcElicr it h Icgjslii Lion with respect to matters in thi& list 
or thatx" Similarly, in h rf Mtipmdm Prdshad Saigaif A.I,R. (1958), 
Andhra 63 witere the prrwiso to Seciiort S to the Bar Council Act, 
1926 was rhallerigcd on ibe ground that ihc provision prescribes the 
payment of st:inip duty which was not wthin Ihc Itgisladve coinpc* 
tence of ilic Linion F.-urliamcnt, it held by ihe High Couri tliai 
ihe pi Hi und substance of U ic kgislation was to prescrihe a machinery 
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for comutuiing Bar Councils for tht enrolment of ativocatcj and for 
taking proccedini^ for profi^ional misconduct against ill cm, and 
the payment of stamp duty was merely incidental to lliis object; 
and, iltcrcfnrc, it could no I be said that the Union Parliamctit 
had purported to make a law in respect of an item bey'onci ill 

The Effect of Uacanstitutlonality of Ljlws* U an 

axiom ol comttttitiDno! an pniii^ircl Otti hy the Supreme Court of 
Mexico, that “the uncon^titotiomiUty of a bw emanaici front the con¬ 
flict between it and the consiiturion or acertBini conalitutional precept/' 
{In t* 4bito»0 Tdnsi, Sem jufl. XXIp. 1511Smitlarly^ the Supre^ 
me C^urL of Argrnuna hast iaitl dowvi thni “a judicial authority, 
which take* cognitojicc of a ca^e, i::tnnot dcclarr a bw iinconKti- 
lutional untc^^ there exists ^ cle^r and unque^ooabte opposition 
between it and the comiiiuiion under tlic authoruy of which il has 
been enacted/^ (Sfriirio f, Xfunidptifidad dt Fallcu 

p. 6&8). In other wotds^ a law in imcunstUudoruiJ if it directly 
coni radicle any exprt^> provkijcoi of the Constitution nr b repugnaxii 
to any rule or principle which llow^sfrom it by tircwary impUcatiDii^ 
Four diOetent classes of ciiics of unconstiiuUonuIUy arise under ihe 
Indian ConstiiuticHi. lu the Tli^l plaec^ a 1a%v enacted by the Union 
Parliament or the LcgUlatnre of a Stale may transgress the limits of 
the sphere of legistatiem ticmarealed by ihe Comumiion* In such a 
case the Legislature concerned has no constitutional power to enact 
the law. Thus, tmdirr Articles 21-5 and 245 the jkiwct of the L'nion 
Parlianicntt although plenar>\ must be exercised widiUi the ambit 
prescribed by the Const it utioti^ SimilarlVk the Lcgblaturc ofa Siate^ 
aUhough supreme within its sphere, in riubjert to the constjcutional 
grant. In both eases the hov U unconsritutlonat if i) purports to go 
beytmd thecnnstUuliona) limits. Hi:cpnfU>% under Clause (I) df^Vriide 
13s nil laws in force immedTutely before the commencement pt the 
Constitmian, in so tar as they arc Lnconsbient witli any provision 
relating to fundamejiUl rights, ate void lo tJir extent of inch inconsis¬ 
tency, Similarly, under CClause (2) axiy law im.icn:d by ihc Union 
Parliamriu or tlu Legblaiurr of a Slate ^^'U^c^l infringes in any manner 
any fundauiental right it \oid to ihe extent of such iiilnngtmerit. 
Any such laws are, EhercTorc^ unconstitutiOiiuL 1 hirdly, as we have 
already seen, if there is a repugjtaiic)' between a federal law and a 
State law, the federal law* prevails and the Suit liivv is vbiA to ihe 
cittjil of die rcpugiismt'y. Here again the law of the Stuic w idth U 
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rcpugjinnt to a fcdcraJ bw isais iLaramtltatloTioI ]aw. Fourthl)% any 
!aw^ “whctlicr enactcil In' ilie LTniou Farliamcnt or the State I.egista¬ 
ture, wUirh i% ccMitrary lo any provision of tltc Consdtatiotu cither 
press or implied, is an uncottstittitional |liw« 

■fhe qiicMioJi nmv arises: ^vhae 1 $ the eflfect of ilic unconstitiiiion* 
ality Df a law. As ritgards cases wlicic ujiconsdUilionaUiy ariaos 
from bek of Irgisiaiivr power, the poaiLion appears (0 be clear 
be^'oitd doahl. A law vvhlch a leglsiature hai no power to enact 
is no law at ail and llicrefore, void tih inkh^ 1^ the same rule 
applicable lo other ra^ of uncomtittitioiiaiity ? Hie |:rt>int wits 
spcciiicalty dealt ^vith by the Supreme Court in Jkhmm Khunhid e. 

qf Bombnj^ A-LR. (1955) 123- The view^ of the majority- 

of tlie Cdurt wai that a clcdaration of uncoiuitituiionality brought 
about by lack of legi^bti^'e power docs not stand on n dtifereni 
footing from a declaration of uncon^dtudonality broughi aboiti 
by reason of abridgen^ent of fimdamenta] righis. In dealing 
with ihlsissue, Matiajan, C. J. observed as foUosvst ^*Wc think that 
It is not a correct proposition that corucilutional provisions in Port 
in of our ConrvtituLioii tiiercly operate as a check on the cxercific of 
legislative power. It is a^omotic that when the law-tnaking power 
of the State is restricted by a written fundamemal lavv^ riien any bw 
rnacicii and opposed to ihe fundamental law is in excess of the legis¬ 
lative auihofity and is thus a nullity. Both these dccUmtion^ of un- 
cnnsdtulionality go to the root of tlie power itself and iberc Is no real 
distmctioii between them. They represent but two aspects of ivant 
ol legislative powder/' The icatned Chief Justice further |K»inted out 
that tlie legislative powr of the Union Parliament and of the Suite 
Legislatures as eonferted by AjriielcA 245 and 245 oftliL- Consuituikm 
utands cur toilet I by the providqns of t tie fundamenuil rightir^and tlmt 
the wording of Article IS (2j is suJlidcnt to indicate that ncitlier the 
UnionP^wlianirnt nor the LegLdatureof a State h c&mpeUni to mukc a 
law wluch infringes any t‘ujidamenta.1 right conferred by the CortsLiiu- 
tion. Fuliow'ing Ihe dccis^ion ol the Court in 

AJkR. (1951) S.C. 128. the majority of the Court laid down the 
following propositi om in respect of a law" which Is in conlUct tvith n 
fnndamental right. I'iirst, wnv law enacted after the commtiwenicnt of 
ihe D>jiittttiJCtoit which infringes any fuDilamcntal right is govcrmxl by 
the Ameriean rule that if a statute i% repugnaiti to the Consul ution, the 
statute is void from iu hiith. Second, a law enacted brfoie the coin^ 
menccmmtol die trouHihuiion, which is in conflict with Part III of Uie 
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Comtitutloj), 5a not voitl oh tHitio and ibr all purposes, because Article 
13 lia$ no retrospettive efTcct, Bui afirr the commencement of the 
Constitution, “the eflcct of Article 13 11 ; on such repugnant laws 
was that it nullified them, ajid made them inefTectual and nugatory 
and devoid of any legal force or binding effect/* In oilier words, the 
result is that the part of an c^tiiiting bw which is uiiconsiituUaniiJ 
being in conflict niih a fundamtintai right is not law and UnuU and 
vwd. Mahajan, C.J, thus staled the propositioni **For determining 
the rights aud obligations of citizens the part declared void should 
be notiosally taken to be obliterated btrm the section for all intents 
and purposes, though it may rcttiPLiu ^mtten on the statute !»ok and 
be a good bw when a tjueition artiies for delcrminsttion of rights and 
obligalions incurred prior to 26 January, 1950 and also for the 
determination of rights of persons who have not been given lunda- 
mental rights by ilic Constitution/* 

fhis view of the matter appeam lo liavc been substantially modi* 
fled by the majority of llie Supreme Court in Bhi^ji Ahnrin Dhidmt 
n, StaU <tjMadhya Pradfsht A.I.R. 1 1955) S.C. 781. In that case the 
impugned Ati tvas an cxisiijig law at the time of the commencement 
of the Constitution, It was {mpugncd oti the grotmd that U imposed 
on the exEicise of a fundanirntal right guar an iced lo the citizens of 
India rtstrictions w'hich could nol be justified as reasonable. I'hc bw, 
therefore, became void to the extent ol the inconsistency* In the 
mranw'hilc the provision ofthc Constitution which was in conflict with 
the law was amended by ihe Coiutitution (Firal Ainendment] Act, 
1951, The question, therefore, w:ii what w'asthcelTeetof the comtiut* 
tiona) amendment on i he impugned provision of die Act, 11 was held 
by the majority of the Court that the ■mpugiit'd Act ceased to be 
inconsistent with the fundamental righi as soon as the constitutional 
amend men I came into force and it became operative again e\'cn as 
against the ddanns. In delivering the jiidgtmient of iJie majority, 
Das, A,C.J. observed as follows: ‘'Article 13 (1) by reason of its 
language cantmi be read as having obliterated tlic entire operation 
of the inconsistent bw rr having wiped it out altogether froni ilic 
statute book. Hucii law cusied for all past truiisactions and for 
enforcement ot rights and liabilities accrurd Iwjfore the date of the 
Constitutiem, as was lidtl in //rwiva Madhava Mmatt’s me. The bw 
continucil in fbreOj even .ifltrr tlie I'tsfumenccmcnt of the Constitudon, 
w-ith res perl to persons who were not eiti/uns and could imt claim the 
Imidameiiiat riglu/* The vii-w was that ilie impugned bw became. 
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Hi it vsTrc, eclipsed, for ihe time being, b>' the fimdaiuentii! right. The 
Uw was not dead for alJ purposes. It C3tisicd for the purposes ofpre* 
Ckinstitutioarights and liabjUtia and remained operative, even after 
the Constitution, as against non<iiiacns, It was only against the 
citizens that the law remained in a dormant or moribund condition, 
but after the constitutional amendment it became fully o^^ciati ve, The 
learned Chief Justice abo pointed out that the American authorities 
refer only to post-Coiistitution laws w hich were inconsistent with the 
provisions of the Cions til mi on.' Such laws never tame to life but were 
still-born. Therefore, the American authorities cannot fully apply to 
pre-ConsUtution laws which were perfectly valid bclbrr the Constitu¬ 
tion- He also expressed the view that even apart from ihi£ distinction 
between pic-CoJistitution and post-Constitution Jaw^. the American 
authorities can have no appheation under the Indian Constitution, 

It will be noticed that ^though the actuvU decision in the case 
related to an existing law, the viewj; expressed by the learned Chief 
Justice covered both prc-Goiistitulion and post-Conaiitution laws. 
These views sverc I'ollowed by Chagln, C,J, in Rfadjitum^ £/(/. r. 
State ofBomta^, Al.R. (1950) Bom. 181- In that case the impugned 
legislation was a post-Constitution latv, but Chagla, C*.J, held that 
the some rule was applicable. In dealing with the issue Ite observed; 
“‘ITie law as now fornmlatctl by the Supreme Court in lihiJiaJi't 
case is clear and that is that w'hene you arc dealing with a pre-Consfi- 
tutionora post-Coiutitution Act, if the .Act has been passed by a com- 
pelrnt Legislature and the comtituiional infirmity only arbes by 
reason of the fact that ii is inconsistent witli Part HI of ihc Cousliiu- 
lion, to the extent of that inconsistency, the .Act « moribund and 
cannot be givxn effect to, but if the provision of the Act at any time 
ceases to be inconsistent tvith the fund ament a J rights, then it becomes 
revivcrl or revitalized and ran have full force and clfect." In other 
words, according to this view, a law which infringes a fundamental 
right is not “void "despite the express wording of Claitsc (2) of Article 
13, but is merely inoperatiii*tt so long as ibe inconsistency exists■ 

'ITic foUowiiig conciuslosis dearly emerge from the two decisions 
referred to above. First, the unconsdtoiionaUty of a low' which 
results from lack of legislative power has not tin; same effect a.H the 
unconsiituiiannlity which results from a conflict between a htw' and a 
fundamental right. In the first ease, tlie law is null and void and has 

• Thii !■ nut cntitrly in,xurj|r. S«r, Cdr inuanrr, f, I U Dnil, IJO, 

t L. rd, 4t9, 
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no effect %viiaiiocvcrH Secondly# where thi> uriconsiit'Ution.sillcy of a 
law arise? from a conflicr beu^tren a law and a proviilon of tlic 
Corsututioii rtbting ro a fundamental rigbi# Ihc liiw' don not 
become void but m operation is iiicTcly luspendetj so long as llic 
meon^tsiency continues^ In other wi^rchi it corner into force arid 
effect as aooii as the incomtstency h removed by a valid legislation. 

It is evident that the view^ expressed in these two arc dia¬ 
metrically opposed to the earlier deejsson of the majority of ilie 
Supreme Court in B^hram hur^hid r. ShtU <?/ A.LR. (1554) 

S.C. 12S, Indtcdt Chagla^ C, J, lias held that the earlier decision ed' 
the Supreme Ck^nrt has been overnilcd, if not expressly , by impiiea^ 
lion by the later decision of the Supreme Court in lihikaji'j M/r, It b 
dlificolt lo accept this vimv as the principk of ifdu dtiisix is goicfalty 
acceptable in aD such cases and ihc carher decision nf the Supreme 
Cciin could not be overruled by mere implication* Hoivcverj it is 
neccssiirj^ to examine the mih dmdffidi of the judgement of tlic majo-< 
rity of the Supreme Court in nhiiaji ^^^rain BlniAras e, 

PrM, AJ.R. (15551 S.C. 381 and of the Bombay High Court in 
Ud. 1. Stnk A.LR. . (558) Rom. l&l, An c.x- 

aminatioti of the judgement of the Supreme Court in BkikyT^ rajj 
doesAoi, howcv'cr^ reveal any drtalle^I argument in support of the con* 
elusion arrlvtrd ai by tiic Supreme Coim. Uliilc Das, A.C.J, asserted 
that Ardclc 13(1) canjioi by reason afilfr language be read as having 
obliterated the entile opcrattoii of the fticonsUtent hl^VJ^ he did not 
give any reason why the bnguage of Clause (2i of ihe same Article 
should br eomtrucd not according Ut the primary' iiiitl naturaj mean¬ 
ing of the words but in a restijtied -nid aritiieial seme, ChagH^ 
L* J., on die oLlicr hand, lias set forth two argumciits in support of 
the later jiidgcment of the Supreme Court. He asserts that a disliriLC* 
tion betweem a bw which b bad on the ground that it is uitm lim 
of the Legislature and a law which ia invalid m contravening funda* 
meniat rights is rital and fundamental. Accordmg to him, in the first 
case the law b a niiUiiy, is bad from lU inception and nothing can be 
doue to cure that law. In Lhe second case, he |>oinU out, the po^diion 
is ditTercni. In the case of a viobtion or tnfracdoi^ ol fundiunental 
ng its# before ii b decided that ihtre has been such viola Lion or in- 
IVaetinn^ ^in investigation htis lo be held because w hciber a rcstricuou 
w rr^mble or not has been made jusildabic mid tim Conn hai to 
decide after consideiation of variouft djcuiiuiiafices whciher iJir 
tncuon impc^ird by ihc T.rgidattirc b jttslifialde or not/ ‘ 11 is submiticd 
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ih^i tlm argumcJit will noK bc^r scrutliiy. In Tact, Uic pisiiiiion is 
the aamc in boih M the alLcgatioii oT uncottititmtonaUty has 

to be examined by the Court in cither case and an im^cstigation 
is necessary' wliethct a law is Lnipugncd on the ^roujid of utira tins 
or on that of infriiigrriient of a fundainciitiil right. The SMCcond argu¬ 
ment advanced by the teamed judge b that 'iti the case of a bw 
wdiich ts paissed by a Legislature which is incompetcni^ the laiv i$ 
totally void Grom its inception. In the other case, where the iaw is 
passed by a competent I^cgislature contfavrnmg rimriamcntal rights, 
the law may still be good in case of tho^c rundaincnul rights witich 
are only guaranteed to citi/.cua, as regards non-citiKensJ' li is siib- 
nutted that this argument is equally unsoiiDd. All fundamental rights 
under Part 111 of the Indian Consritution are not exclusively iniendcd 
for citizens only. Some of them arc a^’ailable U> all persons^ wtictbcr 
citizens or not, as, for insiaiicc, under Artude 14 of the Consiitution^ 
Is it intended thai such cases * where the entire provbiun of a bw is 
aflcctcd, should he differendated from other cases of infrijigcmcni of 
Fundatnejital rights which arc a^'uilablc to citizens only ? E f the answer 
is In tiic aflimiative, then ii leads to an 3b5urdjt>\ If^ on the oditc 
hand^ tliereis to be no diistinctloo between these iwo daswis of futida^ 
mejituL rights^ tltcn there i$ no substance in the argument advanced 
by the learned Judge, Ibr^ strictly speahingp there can Ejcnodiircrejicc 
between a law which is ultrd viM and a bw which infringes any 
fimdamental righu itvaibblc to all persons: in both cases> if the bxwn 
are poft^Constitiition law'll they would be loially void. I'lurdly, the 
learned Judge argues that a pctitioitcr who comes to rtnirt 
complaining of viotaLion of his fundamental rights musi establish 
his case as at the date of petition, whereas intJic case of an in competent 
Lcglshiiian no rights trliaiever can flow from that IcgblaiionH 
Thb argument* it is obrious* is also devoid of any liubstanci;. llie 
distinction which the kamed Judge makes between the two cases 
has no relation whatsoever to the effect of the unconstitutionnlicy 
ofaiaw. If, in the first oasct ihc petitioner has to cstablwh the factum 
of violation of bis fundamental tight, trt the second case he has also 
to ciiublish tltat the righu claimed by the opposite party arise under 
a legislation which is ultra piVrr, isj therefore, no diflcrcnco 

between the two oases in ]>oijst of bw^ or substance. 

Thcrt b anodifii conclusive argument agaiusi the riews expressed 
in the two eases rtferred to above. 71m:. conctiwiDn diawn by 
A. C. J. ami Chagla^ C. J. of llie Ikunbay High Court may be accep* 
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Uwl as comislcnt witb the wordlxipof Cbusc (1 1 of Article J3 of the 
Cktosiitutioi'i, but it loialty disregards liic iiTcar ami emphatic text of 
Clause ^21 of tlic same Artide. Maliajan, C, J,, luu ngiitly pointed 
out IChttrsIiiti’i cun, "‘:i merr refcrcHc^ to the prcn'isioris of 

Anick' 13 (,2j anti Articles 24S and 2-lfp U suilidciit to indicate that 
tljcte is no competency in Parliommt or a State L(.‘|is1.iLurc to make 
a taw %vhich comes into clash with Part T11 of the C:oiistituti(m iifttr the 
coming into force of ilic Consiitution. Article t3 (3^ it in these terms: 

Stale sliall not make any law which takes away or abridges the 
rights confeiTed by tlus Part and any law made in coiravcntiois of 
this Clause shall, to the extent of the contravention, be void’. This is 
a clear and unequivocal mandate of the fundamental law prohibit¬ 
ing the State from making any law's tvhirli come bito conflict with 
Part ill of the Constitution.” in the face of the clear wording of the 
Clause, the view expressed by the learned Chief Justice that both 
kinds of dedaratiotu of unconstiiutionality go to the root of legislative 
power itself and that there is no real dwtinerion between them, cannot 
legitimately Ijc challengctL In otUcr words, ills absolutely clear tliat 
die conclusion readied by Das, A. C. J. in mikajt'4 wk and the ded- 
SLOJi of tile Bombay High Clourt m J{co-’^fHit7i^'s cstt arc nof consistent 
with the express provisions of the Constitution. Purther, die term 
used in Cbuscs (!) and (2) of Article 13 is “void” and it must accord¬ 
ing to its ordinary' sense mean a nullity or Iiaving no legal force what¬ 
soever, 1 f, however, the word it to be interpreted in a restricted sense, 
then there must be substantial reasons for such a narrow'intcrprcEa- 
lion. Moreover, the tmlvcrsally accepted rule is that every inicr- 
pretation must be p}a Hheriaiiu but the coiiitrujcikm which hat iKcn 
placed upon the word *'void” in Miiaji’* out by Ule majority of die 
Supreme Court and by the Bombay High Com t in Rfadpnan^'s fast 
is clearly in contravention of tins well-cstablulled niJc of interpreta¬ 
tion yince it operates against the fundamental right of aji individual. 
It is no doubt true iltai tlicw'ord "void”Las somcliino been iaicrpre- 
ird (II a nstricied sense as, for instance, in Ihfujih'fli' t,. Canlli, (lUttfl) 
42 Q.B.D. 166, wheie tlic word was held to mean 'Soidoble" in thr 
interest of justice. But "in all these (awes the intention of the legisla¬ 
ture WM considered as completely carried out by ihr. restricted 
scope given to ibt enactments." (Maxsvell, op. cit, p. 212). \Vlterc, 
however, the policy of an enactment is dear as it also the Janguage, 
the word- void" must reedtss its primary and iwlural meaning: 
Ptarsi r. AUnU. 2 A. it li. 01. ln the pr,^t,t ca« the- policy of 
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iltc fkpntdtucDL j^sscmhly is dear hcyojid doubt ajid die word'HiJ of 
Clauses (1) and (2) of Atddc 13 h c([ualty dear aiul rmpluitic* Tliere 
is, iJterdbrC] no justifteatioii for adopting a rcitiittivc inlerprctaliori. 

Atulogottii Lawt Wc have already seen that A.CJ> asserted 

in BhiJtaji'i tasf Unit the /Vmenean rii!c does twi apply under the 
Indian Constitution, but no reasons were advanced by him in support 
of this opinion, Cnilcr die ^institution of the United States, an 
uncoiutitutioniii latv is deemed (o be one wluch ts in violation ol* any 
provision of the Constitution and has, therefore, been hdd to be en¬ 
tirety null and inoperative. In p. JiAtihj Cotmijft 118 U.S. 423, 

the rule was thus slated by the Supreme Court: “An uticonstUu- 
tJonai act is not a law. It confers no rights; it imposes no duties; it 
aircmds no protection; it crtatrii no ofilce. It is, in legal contcmphulon, 
as inoperative as though it had never been passed/' But this rule is 
subject to the escccption that if a statute which basonce been declared! 
to be invalid by the fmtil court, is held to be valid by a subsequent 
decision, the statute is rcvit'cd and must be treated as having been 
constitutional from its Inception. It has furtlicr been held that a 
law which was unco list It utional at the lime of its enactment cannot be 
revived by a subsequent change in the Constitution, but if Uic 
legislature desire* it to be in force it must be re-enacted; Sfitekrards 
yatiosal Jiankt)/South Omaha c. Bauina»>t^5X^. 905, Like tiieConstitution 
of the United States, the CkuntnoaweaJth of Australia Act does not 
contain any express protision regarding this matter. However, the 
generally accepted view is that a laiv, w'hciher enacted by the Common- 
wr,alih rarliament or a State Legislature, is ultra vires atid void if it is 
cojilrary to the proviiiom of the Constitution, Bin although the law 
becomes a dead letter, “in the event of aiuU.w:quent suit bidng brought 
under the enactment and the Court's not foUowimj its earlier judge* 
ment, the statute will ^tand in full force and cfTcct because It has never, 
li^ally, been repealed,” {VVyjics, op. dt., pp. 3E-39J. TlieTeb, how¬ 
ever, no direct decision on this point, but reference has been made to die 
Judgement of the High Court of Auitralfa in Catirr p, Egg & Egg Palp 
Markfting /ieonf, 66 C.LhR. 557, In that ease one of the questions 
raised was wiietbcr llic provisions of two statuces of the State of 
Victoria were mconsisumt with a Conirnonwcalih statute, and al* 
thougii the Court heid that there was no incoiuistcney, tw’O of the 
judges expressed thdr views regarding the predse effect of incomu- 
icncy betwecji a federal law and a State Litv. Thus, for instance, 
Latham, C,J. observed as follows in regard to the scope of Section 
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lf)9 of tlic AuHtralLin Con^dtttuon: “The Wfirtl HnvaUd’ iit this 
section cannot be interpreted ns meaning that a Slate law which is 
anecicd b>' the section becomes ullra miw tn whole or in part. !f the 
Cotumonwcallli law were repealed, tiic State law would again be¬ 
come operttiivc. ... Thus, the w’ord 'invalid" should be inierpreied 
a$ meaning 'ittopemtive'. This is, I thinh, made clear by the provi¬ 
sion that the CoiUinonwcakii law ‘shall prevaif—that !s, the Com¬ 
mon w'ealth law has superior aulliority and takes cfleet to the exclu¬ 
sion of tile inconsistent State law,” A simitar observation was made 
by Willianu, J,: “If there is any tnctmsistency between the rights of 
the Commonwealth and of the Board with respect to these eggs, the 
two laws will tltcn come into collision and the Commonwcallh law 
will prevail. This will not dfect a repeal of the Victorian Acts. Tliey 
could only be repealed by the Victorian ParJiamcrit. But so long a a 
the inconsistency exists the Victorian Acta wilt be litOfpciraiive.“ It 
will be noticed dial these e5^tirrr dicia refer txcltisiwly to a case of in- 
consistency between a Commonivcaltfa law and a State law and has, 
therefore, no lienring on other cases of uneonstilutionalily. On the 
other hand, the Supreme Courts of Argentina and Mexico have 
followed the .^mcrican view and held that an nnconJiUtuitOttal law 
is null and void and lias no legal eflect svhatsoever. 

IVc have 50 far been dealing with comtltutions which do not con¬ 
tain any express provision regulating the matter. The position under 
ilie Italian Constitution is somewhat different. x\rticlc 13} of the 
Ojustitution authorixes the Const it utionaE Ckiuri to adjudicate upon 
all cuniniverfies relating lo the constitutional validity of a law, 
whether tnacietl by the State or by a Region. Moreuver, Article 
i3fi lays down that “when the CionsunidonaJ Court, declares the 
constitutional invalidity of a rule of law or ofa regulation having the 
force of law, the rule ceases to have any eflicai y from the dale follow¬ 
ing the publication of the derision.” The question wa* examined 
by the Cruisdtutioiuil Court in the very first ca.se which came before ii, 
and the following pertinenL observation was made by the Qiuri on 
the subject: “The nro legal insdtulions of repeal {abngaidviii) and 
constUudonat invalidity of taws are not identical^ they operate on 
different planes, with differem effecu and with different jurisdiction. 
Besides, the field of repeal is mofe rcstTicted in comparison with that 
of constituttonid invalidity, and the conditions necessary for repeal on 
grounds of incompatibility according to the general ptiticiplcs are 
much more Uniited than tliose which authorise the declaration of 
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comciiutioEiAl invalidity/' i7n u CaltmU 1956, Judgemenr^ of 
die Con^dlutioiial Court, No, IL Ttic roUowini; priirdplies bavc b^en 
dedycctl from this of die ComtitiEtiopaJ Ckiurt. First, the 

ccFnfiict Ijctweitn iht Con^iitudou and a lu%v^ whetlier enacted l^cffire 
or after the CoixstituriQm is a case of constituiionaE Invalidity. 

Second, tchcrc a law was enacted before the Consdtution, the con¬ 
flict may be comidered at a case of re|>eal on the ground of incom- 
patibiUty in accordance with the general prlndples. Third, the 
notion of repeal on die ground ofincompaiibility is always implicit in 
the much farger concept of consiituuonal inralidiiy.* It has been 
argued that □ deckration of consdtntioiinil invalidity by theConsd* 
tutiouaj Court does nut lead to the nullity of the iinpugncd [egisia- 
tion, which coniiime> to remain alive, only loiing its efficacy,* Tlie 
precise effect of Article 136 w^is cjsamined by the Supreme Court 
(CoTtc di Ca^azionc) in EnU pivnincialt Tunsinp Vertiiii ^7^ FiYti* 
Giur. Cost, 1958, p, 108!>. It was held by tlie Court that a ilcclara- 
lion of cOEistJtiitiDn-il invalidity mttsi be unfleniood to mean that ii 
leaves untouched aU elTect-s which werr irrevocably brought about 
on the basis of the taw declared to be unco^isdtuUona] but alfects all 
legal skuarions which liavc not yei becu completed, la other words, 
matter! which haxe been finally decided by ^ court of law on the 
basis of the impugned legisLitJon arc not affected by u dectaradon of 
unconstitutinnaliryp llic correct view, tbereforej apprirars to be that 
ortcc the Constitutiofiat Court h^t declared tlmt a Saw is consUtu- 
lionally invalid, whether enacted before or aficr the eommeneement 
of the ConAtitiiuoni. the law rcaiics to be operative for all piiq^oses 
and eannot be rcvivcti by a constitutiona) amendment. 

Cpctcltisicms. Ai ticle 245 of the liidian Consdtuilnrr c-xpn^sly 
lays dovvi^ that the legislative power of the Union Pnrliameut and cjf 
the Stale Legislature, h ^^subject to the provtalans of thi$ consdtu- 
tiotf\ In Diher words, the grant of te^iidadvc ]>owrr docs not autlit>- 
rUc cUttcr the Union ParHatnetn or the Legislature of a Smte to 
contravene an)" provision of lhc Constitution, rtllhough the pnivtr is 
plenary within the jimbii demarcated by the Constitution. It U, 
therefore, clear that the constitutional prohibitions are an abridge* 
mcnl of the legkhitjvr jiower. Gonscqurntly, ^v‘helilCT a law ^ioLates 
any prohibkion or Ersmsgresses the limits prescribed by Articles 245 
and 246, it is alw^ays a question of lack of powTr- The result is that 

^ CMrifA^wdTr £ . Cmi, lOStI, p. 

s pctrmxii La Quriifj^wujfg Goliijuciiiwu uitciiiJiliaf^ \*iA- tt-i it p. -I3b* 
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wUcn a k:{;islature vnacts :i law bi'yniut its poi^rr or tn oxcc» ofpowcTt 
Utc taw b a iiutlity ai iitilLi. and if it is null and voidat its ^rry )nccp> 
tlon, tln$(ccan be no question of its revival by a eonstitutionalamend- 
menu This legal consequence must ensue wliethcr the law contru* 
venes the limits imposed by Articles 24o and 246 or infrins^cs any 
other prohibition embodied in tiic Constitution including tlie pro\i- 
liom in Part III, This is because the universally acecpicd rule is; 
df/fctiu pvtislQtii mllitas nu/lfV«iejf 4 . It would Accordingly follow^ that 
the view expressed by Das, A. C, J. in Bhitaji'i tau is directly opposed 
TO this b^ic principle. Tbc prindplc was clearly recognised by 
Xiahajan, C. J, in Bekrant KharsfiiiTj cast wticrc the learned Chief 
Justice laid down thata dedaradon of the uneonsdiutiojiality of a law, 
whiaher on the ground of bek of power or that of infrttigvTnenl of a 
fundamental right, goes to the root of the power itself and then: t$ no 
real dbtinction between the two cases as they merely represent two 
aspects of want of tcgisladvo pow'cr, 11 is clear that the same view has 
been adopted by the Supreme Court of the LTmted Stated, for it has held 
that a law which bunconsitlutional at the time of its enactment cannot 
be TC^’ivfd by a subsequent change in the Constitution. (See Bau¬ 
mann's cast ciird above). The same rule would appear to obtain under 
tlie Constitution of Argendna wltlch has been held by the Supreme 
Court to embody “a system of government die essence of svliich is the 
limitation of the powers of the various organs and the supremacy of 
the Couititiidon'” It has also been held that the provision in res¬ 
pect of a fundaniental right in "ifJia ciausula tspraaf limitatira Jet ^oJer" 
(Faltos 137,p. 47). The common couscnsui of jurisdc opinion appears to 
be lliat if a lavv infringes a rundamcntalright or transgreuei the grant 
oflrgisUatve power, it is always a question of lark of power and such 
a Usv, being umromdiuttona}, is null and void. I'he condusion is 
inescapable that tlie decision of the ihimbay High C'ourt in Htady- 
matttys case is both logically and legally unsotimL 
The followiiTg proposidons clearly emerge from die foregoing 
discussion. First, if a law. wUelticr lederalur State, contiavenex the 
provisions of Artides 245 and 246, or infringes any provision of Part 
111 of the Clomdtution or any other provisian, it Is a nulUty at its 
inception if enacted after the commencement of the Constitution, and 
cannot be revived by subsequent consdtutianal iimendment. Second, 
if a lavs', enacted before thr commeneenicni of the Constitution, tn- 
rringes any provision of die C^mstUudon, it becomes inoperative to 
the extent of the infringement after the commcncemcsit of the Cons- 
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iJtution. In such a case, however, the tmconstitutiotial [aw is tiot s'oid 
but inoperative and can be revived if die defect is removed by subse¬ 
quent coustitutioual anteruimciit, because the legidature concerned 
had tlicpowcr to enact the law at the time of its enactment, The judge¬ 
ment of the majority oi‘ the Supreme Court in lihikaji's cast dosSj 
however^ lay down that the rule of re\'i\'a 1 or the doctrine of ectipse 
applied to both post-Constitudon and pre-Constitution laws* *11115 
view has been rejected by the majority of die Supreme Court in Dtep 
ChaniB.SuUf of UJ^„ A.T.ft,{ 1^139) S.C.SiS. In that case it has been 
held tliat there is a dear dtsiinctioiibetween the twodatues of Arltde 
IS, Clau?(C ( 2 ) of the Article states in dear and unambiguous terms that 
no State.shall make any law- which takes away or abridges any funda¬ 
mental rights* Therefore, dissenting from the i-iews expressed by 
Das, C-J, in Bhtkoji'i tastt the majority of the Court has held that 
"the doctrine of eclipse has no application to post-Constitutlon laws 
infringing the fundamental rights as they would be ah ihfira wid in 
iota or to the extent of their contravemton of ilic fundanicnLil righ ts*” 
On the other hand, the majority has also laid down that “utidd 
Clause ( 1 } a pce-CHmsiitututn law subsiiis except to the extent of 
its inconsistency with the provUions of Part 111*” and, therefore, the 
doctrine of eclipse is applicable and a pro-Constitution law, which 
is void on die ground of Us Inlrmgcmciu of 3 fundaiucntal right, can 
be revived if the constitutional defect is removed, "The doctrine of 
ixUpic can be invoked only in ihe case of a law valid wlien made:, 
but a shadow is cast on it by supervening constitutional inconsistency 
Of supervening statutory inconsistency; when the shadow is removed, 
the impugned Act is freed fromoll blemishorindrmity.''* 

Tltc correctness of the decision may, liowever, be seriously 
qucstiORcd. Both Clauses {1} and {2) of Article 13 expressly declare 
that a low whicli contros’cncs any provision of Part HI of the 
CoDsdtution is void* The word "void*' must bear the same 
meaning, whether the question arises under Clause (I) or under 
Clause (2) ofthe Article. We have already pointed out that the word 
must be given its full and natural meanitig so far as Clause ( 2 ) of the 
Article is concerned* It must, therefore, be given the same meaning 
when a question arises under Clause (IIn other words, tn both coses 
the conflicting law must be u nullity. tlie I Lilian Constitutional 
Court has rightly pointed out, "it is inconciavabh- duit the legislature 
should use in the same .Article the same technical expn'ssion in two 
difTcient senses." {Socieia Sqmniaw v, Mimstcfo Finatt^, Ctur. Cose. 

Vi 
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1958^ at p< 5^}. Moreover^ according t[ir generally accepted 
jutiidal view, lie ivord “vnid" musl be gix'cn iti primary Tneaning 
unless there arc so^ng rcaaons justifying a narrower itirerpretation. 
Tire conclusion la, therefore, Irresistible that if a law Lnftluges any 
fundamental right, it b a nullity to the extent of the infringement, 
whether st was enacted before or after the commencement of Ute 
Constitution, The same rule, iris snbmiticd, is applicable tn other 
cases of unconstiiutionaJJty. 

We have already discussed the rule of sevefabUity in connexion 
with tiie paramountcy of Icderal leglslairan. The rule is equally 
applicable lootlier tasesof nncouitituiionalily. As regards breaches 
of fundamental rights, the rule of severability has been made cx* 
prcssly applicable by the wording of Article 13 of the Indian Consti¬ 
tution which declares that a law which violates a fundamental right is 
void only to the extent of the violation. The rule of scs'erabitity also 
applies to cases where the unconstitutionality of a bw arises from lack 
of legislative power. [GopiftijJi p. Statt a/.l/urfw, A,I.R. (1930) S.C, 
tlT]. As wehaveatready indicated, the rule of severability lays down 
that when a provision of a statute is contrary to a provision of the 
Constitution, the endre statute is not uncotuiitutional but only the 
pros'Uion w hich contravenes it provided that such a provision can be 
separated from the other provistom of the statute. But a statute Is 
void in its entirety if '‘all the provisions arc connected in subject 
matter, depending on each other, operaibtg together with the same 
purpose, or otherwise so connected together in meaning that it can¬ 
not be presumed that the Icgisbtum would have passed the one 
without the otlicr." (Cooley, op, dt-, pp. 246-7). Therdbrc, if the 
invalid provisions of a statute '^arc essentially and inseparably co'n.' 
(ICCted in lubstancc*' witli the valid provisions, tlie qitcxtion of the 
application of the rule of levcmhiUty docs not aritc. 'Hius, where 
a law purports to authorize the imposition of rcfurictions on a funda¬ 
mental right in language wide enough to cover restrictions both with¬ 
in and without the limits of constitutionally permissible legislation, 
die law cannot be upheld so far as it may Isc appltctl within the 
constitutional limits as it is not severable. Thap,ir p, Slatt 

fl/" Madtai, (1950) S,C<.j. 413], Similarly, the rule is not applicable 
where the valid portions of a iUtute are merely ancillary to the invalid 
portions. In other words, in every case of unconstitutioiulity Utc 
question to be determined is what Is the intention of the legialaturc. 
It has been suggested that the test of severability is ''whether die 
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Statute with the Invalid portions omitted would be a substantially 
difTercnt law aa to the s^ect matter dealt with by what rentauts 
from what it would be with the omitted portions fomung part of it.” 
(per Griffiths in IV^hniB^s Cmf, 11 CL-R., at p. 27.) This 
lest of novelty is now generally accepted.^ Thus, the Supreme Court of 
India has held that as tfie omission of the uncottsUtutionaJ section of 
a statute did not ‘^change the nature or the structure or the otycct 
of the legtslaiion”, the unconstituilonality of the secdon did not 
affect the validity of the rat of the Act [Gupalm p. State «/Madns, 
A.I.R. (1950) S.C. 27]. 


CHAPTER vn 


EXECUTIVE POWER OF THE UNION AND 
STATE GOVERNMENTS 

The Meaning of Eaccativr Power* Wc have already seen tLal 
tltc doctrine of ^paration of powers been trairsbifed into a 
positive rule of the technique of cons dmeion-maid ng since the 
Declaration of Rights made by the French Cojxsdtuent Assembly in 
1 7B&; and that every constittidon now embodies the tripartite divi* 
sion of powers into the legisjacivci executive and judicial. The c»* 
exiriezice of two sets of co-ordinate and equal governments in a fede¬ 
ral State, ihcTcforc, neces^ily Implies not only the distribution of 
legtsiative power, but also the partition of executive power between 
the central govcmmenlp on the one hand, and the cotnpcucut uniftf 
on the Dtiicr^ 

We have already discussed the principles In accordance with tvhich 
Icgisladve power in a federal State is distributed. Before wc sor\ey 
the various systems of division of executive power, it is nectary to 
examine the exact impart and sigiiihcance of the temi. ^Fhc founders 
nnd proiagonisLs of the doctrine of separation of powers have always 
cinphasiitcd the intimate relation between legislative and exccudvu 
powo'S. Locke, For instance, describes cscecutivc power as lIic power 
to execute laws”- Montesquieu speaks of puissuHH 
'ITiis view has generally been accepted by modern publiclsu with 
or without aTnendinent, Thus, Vittorio Orlando, one of the leaders 
of the Italian School, draws a disiinction between the power to 
dcelurc juridical normi w'hicli should regulate both public and 
private rcbiions, and the power to secure, even by means of exlemid 
force, the due observance of those norms- (Op. ciL, p, 81) Tids view, 
however, is not entirety accurate. Strictly speatingi executive power 
includes two distinct and separate elemcnUs the Bui relates to the 
IcgUlativc content of executive powerp and the second deals with 
those ducrctionar)' and mandatory acts which pertain to government, 
using die word in its strictcal seme, Kani, for imtaiicc, dditica 
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executive power f$^a}oTia) as ^'government in conformity* with 

law”. JcUiiirk follows the same prmcipitf and dUitnguishcs between 
the executive etement of administration and its govenunentai 
element. (See V'Uleneuve, op, cit., p. S8) 

Tbe legislative coniaii of executive power maybe analysed as fol¬ 
lows. The Hrst is collaboration with the IcgislatuTe in ilie making of 
laws. This may take the form cither of legislative inltiaiivc, as in the 
United. Kingdom, or of roeommeudatiom to the legislature, as in the 
Uni ted Slaiesor America. In England Icgislativic ini dative is tdday the 
monopoly of the executive, and parliamentary imtiadve has become 
a relic of the past. Legislative initiative of the executive authority is 
also preponderant under the French consdtuiiomd system. In Argen¬ 
tina and Braaai the initiative has been expressly conferred on tlie cxe^ 
cutivc authority by llie Constitutian. The position in India coires- 
ponds to the practice prevailing in the United Kingdom. Second, the 
pouxr to promulgate law's. In several constitutions this power has 
been expressly conferred on the executive, as under the Italian 
Consdtudon of lEtf7. It is almost a universal rule of consdtudonai 
bw* and pracdcc that no law can come into operation undl and un¬ 
less it has been promulgated. (Sec, for instance, the decision of the 
Court of Cassation of Rome in Votpitftli r. Atit>frli, Giur. it, 1919.1., 
840; sec also the Judgement of the Supreme Court of Mexico in In 
re_Vaat«i/Pfr«,Si:ra.Jud. XXXVU.p, 1125). Thirdly, application or 
enforcement of laws. This is the most important element of the legis¬ 
lative content of executive power. It auihomes the government not 
only to enforce taw'S but also to issue directions and to make rules and 
regulations for implementing rhe e.xecudon of laws. T’his^edo'fvj^- 
tamenipr, as it has been called by consdlutionaJ jurists in the Ladn 
American Sutc$, is in die nature of Jcgisblive power. It derived its 
source eillier from express provisions of the Constitution, as in Argen- 
dna and Brazil, or is an implied result of the constitutional grant ol 
power*. To these elements may also be added what has been called 
the ordinaiLce-makij^ power {diriUo tti erdiflftnea) of the executive 
government. This power is somcrimes expressly conferred by the 
CoRstitudoii, as in India and brazil, or is considered to be an ancil¬ 
lary power of the cxecudve authority, as in the United States of 
America. 

The '"goveroinental elcmeot'' of executive power comprises, in the 
first place, direction ami control orinlcrnal afToirs of the State, TJiU 
indttdrs formiibtion of imliiles; (ti] appointiiient ami disinmal 
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of State funcdoitaries; (hj] issue of dittciiofu and orders to subordi¬ 
nate functionaries; (ir) command of the entire power of t tie State, both 
anttj' anti police; and [*>) the grant oTpiitdon. Secondly, it embraces 
direction and control of the external relations nf the State. Thb 
includes (i) the making of w'ar and peace; fit) liie appointment of 
diplomatic and other agents; fi«) the conclusion of treaties and 
conventions; and fiV) representation at international conferences. 

The System of Co-ertensive Powers. 'Fhe foregoing anatyvis 
of executive power clearly indicates the importance of llic connection 
between legislative and executive powers. It follows, therefore, that 
the pariition of executive powcrhet'Hven a federati on and its member 
States is conditioned by tlie distribution of legulativx power. An 
examination of federal com tit u dons shows that liiree different 
soluimns have been found to this important problems. According 
to the first* the executive authority of the central government i* 
ccMTxtensive ^viili its legislative power. The executive power of i!ic 
constituent units is also govemed by the same principle. Thus, 
Section 61 of the Comraonweahhof Anstraiia Act defines the ambit 
of the executive power of the C-ommonwealth by expressly dedaring 
that it “extends to the execution and maintenance of this Constitu¬ 
tion and the taws of the Common wealth." It hits been laid down by 
the High Court of Auilialia that “the mere fact of the crcaiion of the 
executive Governmciu carries with it someconstitutionai consequence, 
unwritten, it is true, but nevertheless very real, that Courts rccog- 
nirc, and they arc included in the lerms 'maimenanoc of the Con¬ 
stitution*." (Wyncs, op. cil,, p, 3]fl) The second source of the exe¬ 
cutive power of liie Commonwealth is derived from Commonwealth 
statutes. It should, hosvevcr. be remembered that it is not cntirciy 
accurate to asiume that the executive power of the Commonwealth 
it coHCxt^ive with its legislative power, because this piinciple h 
strictly litniwtl to cases of extluaivc grant; and in respect of con¬ 
current pow-ers executive amhoriiy U retained by the Stales until 
ousted by Commonwealth legislation. Under the Canadian C.oii 3 tt- 
tution, then? is no express provUionrrgardingihla maticrjU is,how¬ 
ever, true to say that in C/anada the executive powtrortiicDominioti 
IS co-extcn&ivc with its Irgislaiivc powa:, and this embraces the heJds 
of exclusive and eoncumnt powers, as residuary powers are reoinct! 
by the Dominion Government and the PrnYim'trs have no powtr 
other than those e.xprcssly etmrcTTed on them. [Lefroy, op, cit., 
p. 24) The American Consiiiiition also coniaiiis no expr^s pnivision 
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r^arduig the extent oP the acecutive authority of the Federal 

Giavcrnmcrnt. Ariiclc 2, ho^vcver^ vests the rN^^cutJve poiivcr of \hxi 
Fcdfratioii in die Fresidcni of the United Slates. Under the same 
Article^ he is required lo take the oath that he yk iW "'faithfully execute 
the ofEcc of the President of the United States^ ajid will to the best 
of nTp- ability^ protect uiid defend the Coii3i.itutton of the United 
States/^ Section 3 of tlii$ Attictc imposts the further obligation on 
him that he shall take cars that “the lawy be faithfully executed”. 
These provisions make it quite clear that the executive power of the 
Federal Govern men t embraces the entire field of its legislauve power. 
There therefore^ in the United States of America, a* ki Australia 
and Canadai a hictarchyof executive agents armed wiib tlic powertci 
enforce federal laws, adjiiiniHtnitive decrees and judgements dirci^y 
against indUidua] citkens- The rabon d'Hn of this system is to lie 
found in the judgement of Marshall, C,J, in McCuIi^k p, 

4 \STieat. 316, where it was laid dow^n that there can be *^no depend¬ 
ence ofthcCovcmmcnt of the Union on the Gm-^crameut of the States 
for the execution of the great pov^ers assigned to it.'* However, 
during the Second World W^ar and the critical period immediately 
preceding it, a large lujtnbcr of federa] regulations were executed by 
the administrative agents of the States p and what is more remarkable 
is that undiT a system of federal subvention the Union authorities 
were mvcsicd with the powder to inspect and supervise the use of the 
financial concession? grantcd by the Union Oovernmeot; in other 
wordsi wldle the administration was vested in the States, it tv'as 
subject to the regulation of the federal authorities. Thus, without 
any formal change, there was introduced a sv'stem of federal super¬ 
vision and inspection contrary to die general practice obtalnihg 
under the Cotistitution. 

Tire same method has been adopted in Argentina and Brazil. 
I'ndcr the Brazilian Gonstiiution, the executive power of the Federa¬ 
tion is exercised by the President who has express authority'to execute 
the laws of the Federation^ There ia* therefore* an organized system 
of fcdcnil authorities enforcing ledcraHaws throughout the tcriitoiy 
of the Union. But under Cbusc(3) of Artide IB of the Constitution, 
the Union Gorvemment may entrust the execution of federal law's to 
officiab of the State Governments* Article JIO of the Constitution of 
Argeniina specifically states that "'the Governors of the Provinces arc 
the natural agents of the Federal Government for the enforcement 
of iJir CotLititudmi ami the law^sof the Nation.” In fart, how ever. 
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tKe execution oJ‘ federal laws u cxeltmvdy carried out by olTiccts of 
die Federal Go\'criiitiiCTit lliroiigliuiit the terrhuriaaf the Federation, 
without any interference by ihc aulhoritics of the States. 

The Met bod of Mediatised Adminj ration, C ndcr this syETcm 
csficutive poivcf is co-cxtciisivc is'lth legislative auihority but the 
actual txerdit of executive power is shared by the Federation wid» the 
constituent units but subject to its control. 'ITtis methodtis, however, 
prevalent only tti regatd to certain spccl&ed subjects w'ithin the 
exclusive legislative competence of the federaJ govcrmnient; and in 
regard to oilier matters the administration remairts exdiiiivcly vest¬ 
ed in the bands of the federat authorities. W'e have already seen that 
during the Second IVarid W ar ibU mclEiod was partly adopted In the 
United Slates af America. The same system obtains under the Swiss 
Conicderatioit as well as under the Soviet Constitution. Under 
Aiticle ID3 of the Swiss Constitution, die Federal Kxecutivc is re¬ 
quired to provide Tor "the rxccutlon of ihe hiui» and decrees of the 
CoiifcderaiioR and the judgenicuis of thr Federal Tribunal, and also 
the comprotuisei or decisions in urbilratiou upon disputes between 
Clantons. T he Constitution, however, intT'Otluccs the second svstem 
in regard to two specific matters. In the fust place,Article 20 pro¬ 
vides that wliercas the laws relating to the organirntion of the army 
are within ihc compelrnce of the Confederation, the execution of 
such laws vested in the Cantonal auilioritici "within die limits pres¬ 
cribed by federa! legislation and under the supervision of the Con¬ 
federation." Secondly, under Ankle 6f* >1 the Cantons have been 
entrusted with ihc execution of the laws enacted by tlie Confedera¬ 
tion in regard to food-siufls, housebnld commodities and articles of 
general use in so hiras they may he dangerous to health or Life. Apart 
from these specific instances of tncdiatiscil administmtioni in actual 
practice the exercise of the authority of ihc Federal Kxecutiw has 
also been confined to a limited number of subjects, such as organisa¬ 
tion of railways, posts, customs, and monopuly of alcohol, leavuig the 
execution of all other IVrferal laws iu the hands of the Cmilongl 
authorities, 'flie luiministruiivc agents appoimed for these purposes 
and created by Cp atonal law-* are deemed to be Oatitoiiai fmic- 
lionaiics and not directly subject to the ccmirol of the Federal 
Govermuent. 

The Comtuudou of the U.S.R.R. has adt.ptcd a similar pattern of 
distribution, J hr Pr.-u'sidium of the Supreme Soviet, which U a 
collecth'c body, correspomb to the Head of SiuU- under other Dm- 
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stituttom, and flijoys executive powers analogous to those which are 
usually vested in the Jlcad of State, It Is not, however, a purely cxc- 
euiivr body but possesses judicial povvm in respect of federal lawa; 
a relic of the Constitution of 1M4 which was founded upon the 
principle of "dimension of pow'cr” under which all forms nf power, 
whether executive, leglstaiivc or judicial, were vested in each organ 
of the Soviet system,* The real executive authority has, under liie 
So\'iet Consiiiutioii, been conferred on the Council of Ministers, 
w'hich is declared to be “the highest executive and ridniinistraiive 
organ" of the Soviet Union, Under Article 66, the Council of Mini¬ 
sters issues decisions and orders on. the basis, and in puriLUince,of the 
laws in operation, and supervises their execution; in other words, the 
executive authority'of the Soviet Union iv coextensive widi its legis¬ 
lative powers. But in respect of the actual exercise of the executive 
power, two iUncrent methods have been adopted, sts under the Swiss 
Confcderaiion, The Council of Ministers consists of two dilfcTcnt 
kinds of Ministers; all-Union Ministers .iiid Union Republican 
Ministers. The oU-Union Ministers direct the branchrs of udminis- 
tration entrusted to them througlioui the territory of the U.S.S.R., 
either dinstily or through authorities appointed by tiicm. On the 
other hand, die Union Republican Ministers direedy adminktet 
only a definite and limited number of enterprises, the remaining 
bring adiuLnistcrcd through the Ministers of the Union Republics. It 
would, therefore, be clear that there arc tw o distinct types of admi- 
niitration. In the fir.-n place, ihctc are stibjccts like foreign traiic, 
raihvays, posts and telegraphs, and tclephcmrs which arc directly 
administered by the Union authorities througiioul the territories of 
the Union, Secondly, there arc subjects like public health and 
agriculture which arc adroinisicred by the Liuon aurhoritici 
through the authorities of the constituent Republics, 

The Method of Separation. According to this method, legis¬ 
lative competence in regard to particular subjects is vcstetl in the 
Central Government, but executive power in respect of such maiten; 
belongs exclusively to the organs of the constituent Slates: in other 
wards, the executive authority of the federal govcmnieni is iwi co¬ 
extensive with its legislative auOiority, ITiU exceptional procedure 
was to be fbund in the Austrian Constitution of 1934i Thus, /Article 
36 of the Consuiutioii specifically slated that ilie Federation shall 
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be competent to prescribe the generiil principles oflatv in respect of 
the mattcrt specified in the Article, but the States shall have the power 
to decide the detmU of the execution and enforcement of the laws and 
regulations enacted fay the Fcderaiiem. It should be noticed that in 
all these cases Uic aditiinisiraUon of liir State Gmemmeou tvas 
independent and not sul^rci to the control and supervision of the 
Icderatton. TTicsc ntatlcrs Included such items as poor relief, insti- 
iiiiions lor convalescence and medical assistance, regulation of the 
right to labour a ltd protection of ialxjur eiigagcd in agriculture and 
exploitation of forests, and land reform in respect oragricult ural and 
forest economy. Simibrly, under Ankle 37 (2), general legislation 
m respect of maucra specified therein Fell ^cithin the competence of 
the Federation, whereas the enforcement and application ot the laws 
pCTiamcd to the States. These included schools and educational tu- 
sutuTions not lalling within the exclusive competence of the Federa¬ 
tion, or within that of the States, supersision of such schools and in- 
KtitutinUE, conditions of scri'lce of the reaclimg pcrsonujcl of primary 
and ct^pkmentary' schools as well as of other schools belonging 
to the States and local authurities. The only restriction which was 
iinposcd oa ihc autiiarity of the Sutc't und«;r thc^i; Articles 
the details of Ilic execution of the law^ m question prescribed by the 
States liad to conform lu the general principles of liic laws establistuMi 
by thr Fedcraiion. 

This position has, however, been modifieil by the Coiistitutioual 
Law of the I St May, I9i5, whicli ha* revived thr Federal Consti* 
luuon of the Isi October, 192(1. This Cemtitutior, distinguishes bet- 
svecn four diifercnt categories of subjects. Fhe Jii^t category com- 
pnsfft those miittcire in mpcct of which both legislative and exocurive 
powm vest tn the Federation. Tiit- second categorj- includes those 
su jecta which fall within the legisLitive and executive competence of 
the biaics. I liirdly, there are subjects in respect of which kgisbtivr 
authority belongs to the Federation and executive autliority v«ls 
til tl\c btatw. fourthly, the Consiitution also cnumeratM mailers 
1 X 1 fwpeei of which the Federal Legislature has power to by dowm 
tile gcncml prmciples of tcgjslaUon, whereas supplementary IcgLsla- 
tion and execution belong to the Slates. Fur instance. Article 11 
provides that executive potver in nspect of spedfied mailed shall 
appertain to thv Siai«, although they fall wjUUu the legislative 
sph^ of the federation. The execution of Jaws relating lo these 
subjecu IS rtmrcly earned out b> the muborl.ies of i he S^tes w 
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are not subordinate to the Federal Governinent. Flowever, the 
authority of the States in this matter, although "autonomous" accord¬ 
ing to (he CorutUtilion, is not completciy indepcnilcRt in aetual 
practice; and Uk Federal Administration is gmerally actorded the 
right of inspection and supemrion. 

Distribution of Executive Posver under the Indian Consti- 
totioii. The provisions of the Indian Cotutituuon relating to the 
dUtribulton and I'xerciseoFcxrcutivc power prescribe Avc distinct and 
separate rules, ^fht first rule is that the executive power of the 
Unionisco-cxteiisivcivjib its legislative auihority. This is the general 
rule obtaining under the Constitution of the I'nitcd States, but 
whereas under the American Constitution there is no cxpr«i pro¬ 
vision regarding this matter, and the rule is deduced from the pow er 
granted to the President to executive fcdcriil laws, the Indian Con¬ 
stitution Contains a specific provision. Article 73 expressly states that 
“the executive power of the Union shall extend in) to the matters 
with respect to which Parliament has power to make laws and (i) to 
the exercise of such rights, auihorityand Jurisdiction as arc cxcrdsablr 
by the Government of India by virtue of any treaty or agreement.” 
The first clause of the Article merely states the rule of co-extensive 
powvTs wc have discussed above. The second clause has Ixren inter¬ 
preted to mean ^'implementation of treaties and agreements". Tliis 
interpretation, however, is not correct, for the clause docs not refer 
to any obligaijons iriiing under treaties or simifar agreements. It 
only speaks of rights. An illustratloti of such rights i* to be found in 
the Treaty of 1950 between the Republic of India and the Protecto¬ 
rate of Sikkim. 

The second rule Is a corollary of the first, .'\rticlc 162 of the Con¬ 
stitution proridts that the executive power of the Stales shall extend 
to the matters w'ith rrspcct lo which the IjCgislatorcsorthe States have 
power to make laws. There is an appairnl contradiction beiw'ceii 
these two rules l)etause the Union Parliament as well as the legisla¬ 
tures of the States have power to in ake laws with respect to any matter 
included in the Gonciirrent List. This apparcnl contradiction has, 
hoivever, been solved by the provision that the executive power of 
the Union shall not extend in any State to matters w'iih respect to 
which the Legisluturt: of the State has also power it> make laws, 'llie 
net result of the rule is that w hereas the Union PafUamenihiis pow er 
to legislate bt respect of any malter included intheCoiicutTCOtLUi, 
the execulls'c power in rtspeet of such matter continuiis to be vested 
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in the States unless the Union Pjriiajiicjjl otlkCjrAi'ise provlUett. 'i'iiis 
coJTCSponds to the rtilc ol law obtataing in the Comtnonwealth of 
AustcaUa, although there is no spcfijic pro\isioa regartiing this maiier 
in the Ausiralian ComtJlution. 'I'he position appears to haw been 
the same under the Weimar Constitution of Cermany. ArtieJr 14 
of tlic Consiiiutioit provided that the law? ol the Rtlch arc carried 
into execution by iJtc authorities of the States, unless these laws 
otherwise dccrceH This, however, did not rcltr to the exclusive legis¬ 
lative pow'tr of die Reich, as the executive power in respect of the 
exclusively federal mailers was speciftcaJly ixslcd in the Reich, The 
Indian Ckjnstituiion also contaijis another liniitaiinn on liic executive 
pmver of the Union Govenimcnt. Under Article 73 (Z), until other* 
wise provided by the Union Parliament, a State and any authority 
of a State may continue to exercise in matters with respect to which 
Parliament has power to tnaltc laws for the State, such cxixiitive 
power or functions as the State or authority could exercise immediate¬ 
ly before the commencement of tJjc Constitution. 

1 he third rule is that tlie Union Government is compereut to 
delegate tlic exercise of its executive power to a constituent State. 
'I'his may be effected in two different ways, firstly, mnier Article 
25a (1), the PrraidCnt may, with the consent of the Govenmient of a 
Stale, entrust either candidDually or unconditionaHy to lhat Govern¬ 
ment or to its officers functions in relation to any mutter to which 
the executive power of the Union extends. This provision is appti. 
cable not only to mutters within the exclusive legislative cnmpctL-ncc 
ot the Union, but also to eases of concurrent powers where, by virtue 
of a Union law, executive power has become vested hit lie Union, An 
analogous provision of this character was to be found in the Austrian 
Constitution of 1934 which spec ilk ally imihoii/cd their ederal Govern¬ 
ment to entrust what was called ‘■indinxi federal administration’' to 
the Governor of a Siatc or to olliccrs subordinate to him. Article 6 
ol the Constitution of Brazil is to ibesame cCTcct. Secondly, tiir cxer- 
of the executive power of dm L'rnon Government m'ay also W 
dclrgatcd by ihe Union Parliament to a constituent State. Article 
2^ (2), which provides for tliis type of cklcgntion. reads as follows: 

A law made by Parliament which applies in any State riiav 
notwidisianding that it relates to a matter with respect to w hich th; 
Ucgislalureof the State has no power to make laws, coiikrpowcisand 
impose duties, Of authofuc die conferring of power, and thr imposi¬ 
tion ol duties, upon die State or ome.T* and authorities therrof” 
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li obviou$ that a law of Out character may cUrerdy delegate the 
ex.erci?c of rxcciidve authority to a State or atithoriae the Union 
Govettmumt to effect such delcgaiion whenever the occasion arises, 
TliiJ! prevision relates to the cjcclusive legislative powers of the 
Union, as the wording makes it abundantly clear; but U may also 
be applicable to cases of coticiirreni powers. 

The Fourth rule is that the executive power of the Union Govern¬ 
ment extends to die giving of directions to the Goveniments of the 
States. l*hc Constitution expressly provides for two eases where the 
issue of directions is permissible, In the first place, such directions 
may be given in order to secure complistice tritli the Union laws by 
the Governments of the States - Article 256 of the Constitution im¬ 
poses an obligation on Uic State authorities to sec that the cxcculivc 
power of the Stale is so exercised as to ensure complianaJ with the 
laws made by the Union Parliament and any existing latvs which 
apply in that State; and the Union Government is authori/ed to give 
such directions as may appear to be necessary for this purpose.' 
Secondly, aaii5e(l) of Article 257 authoriics the Union Government 
to issue diircttons to a Stale in tlm cvemt of the executive power of 
tlic State being Ho cxcrdscd as to impede or prejudice the exercise of 
the executive power of Uic Union. It should be noticed that these 
provLsioiis do nut apply to cases where the exercise of the executive 
power €if the Union GcA'fmtneul has been delegated to the authorities 
of the State, for in such cases the State authorities act as agents of 
the Union Gove rumen t and are, therefore, subject to their control 
and supervision. 

'nie question may* Ucrcbcraiseit as to what is the exact sigiubcnjirc 
of ClauBc (1) of Article 257. Doe* it embody the rule of immimity 
of imtrtitnentalllies established in the United States by judiciid 
interpretation? The underlying principlr of the Atnericau rule is 
that it is of the essence of u federal constitution iliat the Central and 
Stale Govcmnveiit arc each entitled within the ambit of their autho¬ 
rity to exercise their legislative and cxeeuti'iT powers in absolute 
freedom, and without .any iiiierfetcnce, It follow*, therefore, that, as 
was laid dow'n by Marshall, G. J. in the leading ease of ilcCullcffi 
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c. Xlaijland, 4 W 316, “tUf Stsitc^ have llOpo^v^c^^ by taxatloaor 
otherwUe, (ft retard, impede, burden, or in any miumcr couiroE, ilic 
operations of the consiitiuional s enacted by Congmi to carry 
into execution the povter vested in tlie general government/' Con¬ 
versely, the role means that there is a reciprocal prohibition on inter* 
fcrcuct hy tlic 1-^dcrai Govcmoictit with the exercise bv llic Stiatcs 
of the powers assigned to them by the Constitution. It wiU also be 
noticed that the rule covers the exercise not only nf legislative And 
cxccudvc powers bm also of taxing powers. The effect of Clause (1) 
257 of the Indian Constitution is, however, considerably 
limited. It is only applicable to the excrtisc of executive power and 
dow not extend to eases of Icpslativc or taxing powcis. ^^o^eovtt^, 
unUke the correaponding provision of the Government of India Act' 

l93o, u docs not impose any reciprocal obligation on the authorities 
m llic Uniou^ 


Two further observations may he made in Uris counecdon. In 
ihclir'Si place, it b the Union which decides as to whclhcr in a parti' 
ciilar ease the executive power of a State U Ijcing so exerdsed as 
to impede or prejudice the exerdseof its executive power. Therefore 
a tltc Union considers dial the authorities of a Suite have failed lo 
obscivc the obligation imposed hy this Article, it may require the 
State Government lo amend or alter the rules and regulations under 
wliich the executive power of the State wat being exercised in order 
to conform to this provision of the Ckmstitution, Further in the 
event of a dispute between the Union and State Governments onanv 
.tuBiieiabk ^uc arising under iliis Article, the matter would undoubt¬ 
edly fall within the competence of the Supreme Court. As regards 
the uon-oWyanee of Union lawit, cases mayarisc iorcspectof many 
matters included m the Union List. For iiBlancc. the Union Parlla- 
tnent has excbriyc and complete Icgisktive authority in respect of 
the highw-ays within the lerniorica of the comtituent States declared 
by or under a law made by the Union Parliament to be national 
highways; and, m die exercise of this legislative power, tlie Union 
Parliament may enact law? which may uiamaiely affect the control 
of traffic on such highways, fhe control of traffic being within the 
executive power of the States, the authorities in charge may fail to 
comply with the provmons of the U„io„ kw. In such a eLe?tJ e 
Union GovcmmentwUI, under the Constitution, be competent to 
issue dirccliom to the State concerned. '■vHipeicm to 

The Constitution also provides lor the issue of directions in twxj 
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Ollier caaes. In the first place, ihe Utiion Govcriimcni may direct 
the authorities ora State to control and maintain means of conunum- 
catioo svithiu its territoriei declared in the directlott to be of national 
or military importance. Secondly, the executive power of the Union 
al.to rxlends to the giving ordircettnni to a State as 10 the measures 
to be taken for the protection of the railway within the State. In 
both these eases, the State authorities are emided to be re-imburwd 
by the Union Governmeut in respect of the extra cost so incurred by 
Uiem. These last two provisions arc of an exceptional character and 
appear to have liccn made for thr Union Parliament 

has complete legislative authority in respect of communications of 
national and mlUtary importance as tvell as in respect of railways, 
and could, tlumcfore, impose on the State authorities, by virtue of a 
Union law, the neccisary obligations. Here, how ever, the authority 
has been conferred on the Union Govcrnmenl, and the sanction, 
of the Union Parliamcui has been dispensed with. 

TheKule-Making Power of the Executive. This is a problem 
of comidcrablc practical importance, and has given rise to a great 
deal of coniroverry amongst constitutional jurists, particularly in 
Uic United States ofAmeric.t. In order to appreciate the various 
solutions of the problem to he found In dUTcreni constitutions, it is 
necessary to distinguish between two hinds of executive rcgulaiions: 
admirustrultvc regulations or wiiai is knov^n as Verii'atliiagsvrTOTd- 
niatgtn in Oeroian conititutiouBl law, t.c. regulations which deal with 
the relations between the State and its organs and agents; and regu¬ 
lations of a geucral character, designated as J?cfArnsmfrifn«?i^f7i by 
CetTuan jurists, i.c, regubi.lions which govern the relations bcttvccii 
individuals inUr u and between them and the Stale. The first category 
deal* with the internal organiitation of the cxccuiive drpartmcntii of 
the Stale, ajid it is, therefore, generally concluded t hat thcexccutivc 
authorities have an Iitltercni power to issue such regulations. This is 
dte rule of lire constitutiotuil laws of France, Germany and Italy.* 
The same rule also obtains in the United Kingdom. In ihe United 
States of America, on the other hand, some of the publicists contend 
that there is no such inherent power ofthr executive. As Willoughby 
points out, origiiiully iho Prcsid™t of the United Siat« was con¬ 
sidered to be the political head of the government and not the high¬ 
est adminlstratUv authority haviog power to superintend and control 
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the ttcte of federal •idmittUttiitU'e agents. This orrgmiil conception liASi 
liowcwr, undergone a coiuidcrablc change and the President has 
now become the head of the fedeml administtalion, 'Fhe Cemgreas 
has, diercforc. been obliged to confer on liini large powers relating to a 
niunher of federal services; and this has natuTidly kd to the pro- 
mulgattan of a large body of executive rules and orders.' However, 
the rules and orders proimdgitted by the Frcsideiit or by the audiori- 
tics subordinate to him relating to the conduct of public business or 
other adminisiraiive matUU'S do not have the same efTect as federal 
laws, although tlicy are bindlitg for the purposes of the Intcmal 
control and govenuneat of the State Departments.' On the other 
hand, the Indian Comtitutlon has made the position clear beyond 
doubt by expressly conferring on the President of the Republic the 
power lo "'make rules for the more convenient transaction of the 
business of the Government of India, and for the allocation among 
Ministers of the said business/' riiere Is a simitar grant of power 
to the Governor3 of liic fstates. Tlic .first categoryof executive regu* 
1 at tons docs not, ihcreforc, raise ajry difficulty. 

The position is, however, cnUrely diFertml with regard toexccutii.-e 
rcgidatiunx which arc generally applicable to indi\idual cidiciu and 
have, therefore, the force and effect of law. The Constitution of the 
L'nilcd Sutesof America expressly provides that the executive power 
of ihc Kedcralion vests in the President of the Ujiitcd Stales. It also 
imposes the obligation ou the President to take care that tlic Uwa of 
the federadan are faithfuity executed. It is, fiowcvcr, gcucraily 
held that these provisions do not confer on the President the power 
lo make grneral tulnt and regulations even for the purpose of implc^ 
Mjeiiting the exceuiioti of federal laws. {Vmfeet r. Wtsum Uttim 
TWepiiipA 6‘(*. 272 F. 311) Willoughby coiuciids that tlic duty of the 
President lo take care that the laws of the United States arc faithfully 
excatted h an obligation which docs not by itself canftr any right 
on him: it is an obligadon which he miut fulfil by the exercise of 
those powers which the Constitution and the Congress have deemed 
it necessary to cmrusi to him." Similaily, mxltT the laws of the 
I'uited Kingdom, ihc e.xccijtivc has no inherent power lo issue regu- 
IstioDs of a general cliaracwr binding on individual citixens. Accord¬ 
ing to the common iaw, the power to execute laws docs not imply 
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any power w make rules atid tenfuIaiioaiS for iinplemtinting (lie laws, 
uriicu Lho laws iKcmsclves have expressly confcrrerl *uth power. 
The power of subsiduary and subordinate Icglslaiion can, therefDrc, 
lx: ejeercbia! by tbc executive authorities only by virtue of dch-gaiion 
under the Statutes of Parliameni, either In the form of Orders in 
Coiindt or as Siaiciory Rules and Orders; but this subsiduary 
latioti must conform to the enactments under which it is excrdsetl.' 
'I'hc saint' rule prevails under the Swiss Constitution which dtfcg not 
confer on the Federal Council the power to makcrcgiiliHioas,and the 
Custom has now been isstahlishcd to delegate tltc necessary power to 
the Federal Council, and ah federal laws con tainihc general forinulat 
"The Federal Council shall fix the date of the entry into foixe of 
the present law and stiall tssac the necessary regulations for its 
execution 

The weight of authority on the continent of Europe as well as 
in some of the Latin American States is, on the other hand, in favour 
of the view that the mle-maldng power is an inherent attribute of the 
L-xetmiivc. Thus, the FrenchConscil d’etat has laid tlowti In an im¬ 
portant decision that "under Article 3 of the Constitutional Law 
of the Sm ti February, 1875, the President of the Republic siipervLsa 
and cnitire) the execution of laws, and it is to him, therefore, belongs 
the right to issue at all times indispensable regulations which the exe¬ 
cution requires, according to the necessities resulting from the cir- 
cuTUKtances and in tonformity with tlie object which the Irglslaturv 
has proposed/' Tliis view of the mutter has Ik-cu accepted by judi¬ 
cial tribunals and almost all eminent publicists in trance, althotiglt 
thm; vs a tendency to cxu-iid the scope of the aiitliority of the Presi¬ 
dent to matters not covered by laws/ The same view prevails in 
(Jerttiany and Italy, According to Ortuido, "the cxeciiitve power 
has its own will, which linds legal cxpnssion in the right to issue 
regtilutionsand decrees, or in a more general phrase, the right to issue 
ordtfiancrs. *l'iie ordinance is, therefore, the expression of the w'ill of 
the executive power as law is the cxprcasioti of the will of the Icpsla- 
live power/* He further emphashscs the [joint that the. ptjwcr arises 
froin the very nature of executive authority to which belong the app- 
ItcatiOR of laws, and, ilicreTore, the selection of the means for securing 
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lius object.’ In Argcniinaand Braxil ihf'C^njtUutioticxpresjiy con- 
fers Oft die Priisident of the Republic die power to iwiic decrees and 
rcgwladons for the execution of federal laws. Thus, Article dd of the 
Argcotuic Conilltution lays down that the President of ilic Republic 
has the power iq issue “the instructions and rulings that may be 
necessary for the elocution of the laws of the jiatiou takittg care not 
to alter the spirit thereor*, Judicial decisions have made it clear that 
this power only extends to the making of rules and regulations for 
tiie rxccuiion of federal laws and must. tlicTcfore, conform slricdy 
to the prij^'is ions of such laws. {Palios t I5^p. 189} In Brazil, Uowevery 
it has been argued by Dc Castro, a ]t:adine comtitutional jurist, tiiat 
the rule-making power of the President is not limited to the rxetu- 
tioji of laws. Dc Castro accepts the views of tlie constitutionalists of 
France and Italy and contends that the head of the esccuiivc In 
Brazil has inherent power to Issue roles and rcguLitions ofa general 
character-’ In Soviet Russia the matter is covered by express provi¬ 
sions of the Constitution. Article 49 authorizes the Pracaidiutu of the 
Supreme Soviet not only to interpret the taws of the Uivion but also 
to issue decrees. Similarly, under Article (>6, tJie t^uunctl of Ministers 
h[is the power to issue “decisions and orders on die basis and in 
jiursuancc of the laws in operation”. 

It is, however, obvious that under the Indian Constitution there 
cannot he any presumption in favour of an inlterciu power of the 
executive to make rules and regulations applicable lo individual 
citizens, Tiie general principle of the Indian CiOnsiitutinn is that 
legislative power resides In the Union Parliament or in ilic Ixpisla- 
turcs of the States and not in the executive authorities of the I'nion 
or of the constituent units. Therefore, under the 1 ndian Cons litution, 
the power to execute laws, which is a necessary incidenl ofexcctitivc 
power, does nut imply tlic power to make rules and regulations for 
implementing laws, unless the laws iliriusidvci have exprcfiily 
conferred Such power, Tliis view of the matter is lurtliitr supported 
by the fact that the principles of the common law form an integral 
part of ihe juridical order of the Republic, and liiesc principles arc, 
as we have already seen, directly opposed to the Uieory of inhrrcni 
rule-making power of the executive. Therefore, the fiftli rule uf 
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distribulian of CKil^utivc po^'Cr undt^r the 1 ndian ConstUudon is 
Lhai tlic gram of ewicutis'e power does not ipiofutlo confer tiicpo\ver 
to make rules and rcgulatioosgcnrfally' binding on thecnnimiiiiity as 
a. \rhr>lc. 

Express Powers of the President of tlie Unions We have 
already dealt with the Icgialatiw content of executive pow'er; it now 
Tcmiuiii to examiiic what has been called “govemmenlal clement" 
ftf executive power, i.e. executive powers proiwrly so caJJed. ^Vltnost 
all federal constitutions contain specific giants of such ixivvcrs, as, 
for instance, the (jonstitytions of ilte Uuilcd States of America and 
Argcniiun, Under the Indian Constttuliont on the other hand, some 
of these powen have Jjecn expressly conrerred on the President of 
the Union and the Governors of tlic States; oihen arc to he dctiuced 
1'fotn the general scheme of distribution of fa ptiimme The 

express powers of the President of the Indian Union are the foUtrw- 
iiig. The first b the power to appoint executive officers and func- 
ticinaries. Under Article 75, it b the l^rcsidenl who appoints the 
Prime Minister anti, on the recommendation of the Prime Minister, 
other Ministers. Further, the Cionstitutlon expressly prositics that 
the executive power of Lite Union is vested in the Pnrsident, and is to 
Iji- exerdwd by idni, either dirrctly or through oDiecra subordinate 
him. Tlie President has, thcTcforc, the power io appoint sub¬ 
ordinate ofiiccTsfor the exercise of the executive power vested in him- 
He luw iiiso been authorized by tin: C'onstitulion to appoint Govrr- 
iKirs of the States, Judges of tlic Supreme Court and of the High 
(hiiiTts of the Stutes as w'cll as members of the Election Cominuistoii 
anti the Union Public Service Commisaion, These powers arc analo¬ 
gous to those of the Preidciit of the Argimtine Republic. lu (hr 
United States of America, on the other hand, the .tpptiinting power 
ol the Prcsideoi can only be cxcrcisctl with the consent of the Senute 
ext'cpi in eases where the Congress has made him thr sole ap]tointing 
authority, liccondly, the suprctnc cotnmatnl of the llcfirncc Force* 
of the Union is vested in the President and is exercised by hint irt 
accordance with the laws enacted for thr purpose. Tiiis provision 
doci not, however, transfer to the Prc-stdcnt any fiincdcjns coiifi iTcd 
by any cxistiug faw' on the Government of a State or other authority; 
nor doe* it prevent the Union Parliament from conferrtug func- 
lions on authorides other than the President. Under tlic American 
C on&tituiion, the President is the “ContmajidcT-in" Chief of the Army 
and Navy of llic United States, and of the militia of the several States, 
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when called into actual service of ihe L’niieii S(at«”. Similar pro¬ 
visions exist in the Constitutions of Brazil and Argcntitiit. In alt 
these cases, die Federal Congress cannot hy rules and rettulaiinns 
impair the authority of the I^esident to actasCommiuidcr-in-C^hid', 
whereas the Indian Parltamcnt can by !aw reduce the authority of 
the President to the tninUnum, teaving only ttic formal vestige of 
power in tus hands. Tturdty, under the Indian Constltutinn, the 
Prcsitlcnt has the power to grant pardons, reprieves, respites or re* 
missicuLt of punishment or to suspend, remit or commute ilie sentence 
of any person convicted of any oQcnce in all cases where the puiiiih- 
meiit is by a court martial, or in ail cases where the punishment or 
sentence is for an offence against any law relating to a matter to ivhich 
die csecutivc power of the Union extends, or in aU cases wlicrc the 
sentence U a sentence of death. This provision does not, iiowct'cr, 
Bifen the power conferred by Jaw on any offtcer of the Armed Forces 
of the Union to suspend, remit or cooimute a sentence passed by a 
court martia!. Nor does it affect the power to suspend, remit or com¬ 
mute a sentence of death exercisable by the Goventor of a State uindcr 
any law for the time being in force* 'fhe pardoning power is consider¬ 
ed to be an essential attribute of the Head of State ;tnd Bnrls c.xpres- 
sion in almost all constitutions. For instance, Article of the .\rgett- 
linc Constitution reads as follows: “He may grant pardoiu or com¬ 
mute penalties of crimes subject to federal jurisdiction, aficr obtaining 
a report from the Tribunal in question except in cases of impeach- 
mriit by the Chninbcr of Deputies.” In the Unite^l bt.ttes the power 
is restricted to the grant of reprieve* and pardons for ofTence* iigainst 
the United -states except in eases of iinpeAclinient, It should be 
observed that in all these cases the power of the 1 lead of Slate cannot 
be alfected or prijudicod in any maimer by a Uw of the fttleral 
teglstaiurc. In Switzerland, on the other hand, the pardoning power 
belongs to the Federal Assembly and not to the Federal Executive. 
Under the Constitution of Soviet Russia, the power is exercised by 
the Pracsidium of the Supreme Soviet wiiicb. ia a coUegiate Head of 
State and has also jitdieial and legislative powers. 

Implied Powers of the Frealdent. We have already seen that 
the Indian Constitution expressly provides that the executive power 
of the Union extend* to all matters included in the Union List. It is 
obvious that this wording has a much wider counoiadon than the 
words ‘‘the potver to execute laws” used in other federal constitu¬ 
tions. Therefore, there are scvcml elements of executive power which 
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vTsi in Utt; Union as a logical and natural consequence oftiic goncrat 
scheme of distnbution of powers. This must be distinguished from 
the pattern of many federal constitutions which coatains a double 
grant of power in favour of the central legislature. 1 n the iirst place, 
ihrrc is a list of speaftc powers which die federal legislature hauiho- 
rtacd to cxcrdsc. 'I'lic powers soconfetredarc not, however, entirely 
legislative. Thus, for instiince, Sections of Article I of the Comlilu- 
tion of the United States empowers the Congress, mternlm, “to borrow 
money on the credit of the United Stales", "to coin money*', ''to 
establish post oULces and post-roads”, and "to dccltire war". It wilt 
be noticed that all tlicite arc in essence citecutis'c powers except lo the 
extent that their exercise may also involve legislation. Similarly, 
Article 67 oJ the Argentine Constitution confers on the National Con¬ 
gress such executi ve powers as csiablishmcjit of a national bank, con- 
truciing of “loiuis on the Nation's credit*', approval or rcjccdon of 
treatit*s concluded w'ith other natJmis, and authDrlzaliDn of the 
exeiuiiive power lo declare war or make peace. .Article 85 of the Stviss 
Constitution also contains grant of executive powers to the Federal 
Assembly which include intervention in Cantons, amnesties and 
pardons, aiitl control of the Federal Army. Secondly, each of these 
constitutions confers on llic federal legislature a general power of 
legislatioit. Thus, Clause 20 nf Article 68 of the Argentine Consiitii- 
lion authorizes the Congress "to make all laws and regulations which 
may be advisable for rxercising the foregoing powers and all other 
IHJWrrs granted by this Constitution to the Government of the 
Argentine hepublSe.” There is an exactly similar provision in tlic 
American Ckunstitntion. Similarly, Article 85 of the Swiss Constitu¬ 
tion provides that "laws and decrees dealing wath matters tvliich 
ibf Ccmstitullon assigns to the Federal authorities" fall within the 
competence of the Federal Assembly. 

This dual gram of power is not, however, to be found in the Indian 
tionstituiion. Like the Commonwealth of Ausiralia Act, IDOft, 
and the Hritiah North America Act, 1B67, the Indian Constitution 
merely provides that the Union Parliament shall hove “ptnver to 
m:tkc law#" with respect to the matter# specified in the Union aiul 
and CK>ncurrriit Lists; in other svords, the Con.stttution docs not con- 
fer on the Union Parliament any power other than a purely Icgisia live 
power. To this power of legislation must also be added the power to 
control the acts and policies of the Uni on Executive which Hows from 
die rule that the Union Cabinet is collcclively rcspouslbic to the 
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House lit Lbc Peropic. It woutd, ihercfort, be obvioit^ ibiU subject Ui 
tlriA grant of power^ all pcjwtrs of govttttKmcc other than judicial ar«‘ 
covered by the icrm '‘executive power*** and verat in the Presidrnt of 
tlic Union *rhr question of the cxtenl of the authorUy of ttir Freal- 
drai partlrul;ir1y arises in conneclioji with the domain of exttTital 
aH'Liirs. We have already seen that the Union list spetiftes this it^ni 
as follows: *Tordgn alfairs- all mailers which bring die Ufiion into 
rriaticin with any foreign country- tUplomatic, etimular and traitt 
nrpriTScntaiion; Uiiittxl Nations Urganixation; partidpatwn in 
intemalionii conferences, assodations and other bodies and impte’^ 
minting of decisions made thereat; entering in to treaties j agrccwienl^ 
and convcntiotia with foreign countries; war and peaceJ* the 

Union ParUamefii has only the power to mate laws in r^^:spcct of thest: 
rruitters, V he entirr executive powTrin reUtiofi to theut b vested in the 
President of tlic Republic; and it fultorw^ as a neets^^ary cnnAirtitinnce 
ihai Ltic Frcsideni is cniUled to exercise the follovving puivcrs: l0 
ap;)oinlnirnl and irnio^^l of diplomatic uid consular tepnsentativ^^; 
(ri) reception of representatives offoreign States; (iii) nrgoiiation and 
canriiisioo of [reaiitrs and convmUDiis; and (tp) dcclaradon of war 
and nonclusion of peace. Two other reasons may hr addiitrd in 
support of the contcnticui that these matters fall within ihe ambit id 
executive power, lu the ftrel place, as Sanii Romano iighily jwinis 
out, “it IS a fimetioti cssenlialiy executive by means of which the 
Stale enters into utid maintaiiis rcJaliom with ihc filter subjects 
of the internal ional com muni ty^ also ^vhrn by ihe exercise dl tliLs 
iunctioji, the Stale agrees lo constitutCp for example, by ^iiipubtiug 
a treaty, thu juridical order of that community: the relaiive aci.^^ 
from thr point of view orinternatmna) law, might give rise to rules, 
bui, since ibetc acts as such are nul aliwthe sourci^i uf the law of die 
Siair„ their character because of this is not Icgislatbi; hul exccubve 
in the sense that the preparation and dciiberatian of iticse acts ara 
mrlucled in the potiiical function of the cxccuuvc authorily.^^ (Oji' 
cit., p. 20S) Secondly, the gciieraj principh: accepted by bolh 
niEiiiarchical and republican eonstilution^ U Umt ihe competence it> 
tTprei^iit the Suto in inieniational affairs Ijclongs to llie Head of 
SiLitc. It is itiic that ihc Indian Ck^iistiiutiQn, iinlikr other emistiiu- 
iioria, diiiMrs not rxprasSy provide that the Ptciident of ihr indiaii 
Rrptiblic is the Head of State, but ilits follows ipjQ from ibc 
jx>:fiiio]i which (he t*Tcsideni occupies under the Con^tiitutiDii. In 
uiher wordsi it is the Prcsidejii of the Indian Republic vi- ho piisscsscs 
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jus rfitratstniatioais omuimodae, Et vrouEd, therefore, be clear that tint 
presideot «( ihc Kepubltc lias ihc right to appoint and remove 
diploniadc imd tonsuiur reprcseniativci as well as to receive the 
fepri'-icutattoji of foreigu Slates bj" virtue of the fact that he is the 
Mead of Slate. 

The ireaty-Riakitig power of the Head of State is, however, of a 
e<implex character, and three different systems have been adopted 
in iiimtrm constilolions. According to the first system, which obtains 
in the Uiiitijd Kingdom, tUe conatitotionai organ in which the treaiy- 
rtiakiiig power resides is the Crown. “It is the Crown which in virtue 
of tlic royal prerogatives issues Full Powers for the negotiation and 
signature of treaties and iiliimaiely ratifies them when that is neces¬ 
sary.**' In other words, in dm United Kingdom it is not necessary 
for the executive guvcrnrnciii to secure ilie aulhoiiaation of Parllii- 
meiit for the ratification of t7tjUi«, but its iniervcntiun ia required 
wJjen the execution of a treaty involves Jcgishuion, as, for examplr, 
ill iliL- case of additional expenditure or cession of territory forming 
part nf the doiiiinion of the Crown- Tire second system requires the 
col labor iition of the executive aiul the legislature for the conclusion 
of an international convention or treaty. Thus, under Article 2 ofthe 
tainstituiion of the Lfnited Stales, the President of the .American 
I'ulcrattoii has been authorised to make treaties but only “by and 
with thr advice luiti couseni of the Senate’*, provided iwo-ihitds of 
ll»c Senators present concur, lii actual practice this lUiiiiaiion on 
the authority of the exec alive hits often amoiiated to a viriual para¬ 
lysis of American foreign policy, :tiid recourse has hecji had to lltc 
power of thr President to conclude iiiicrnational executive agree¬ 
ments, .V simitar rule obtains uiukr the Constitution of -Argciiuna. 
Clause (H) qf Articli; 86 provides that the Preudent of the .^rgeiitiuc 
Republic has the power to conclude and sign treaties, coiicordata 
and agrecmctiis required for the maintenance of good relations with 
foreign powers, Rut under Article G8 the Federal Congress has Ijcrn 
aiiiimftvjed to approve or reject treaties and concordats concluded 
by the President. Under t he third system, the entire power of making 
treaties Uaa been vested in tin: legislature. TJius, under Anidc 85 of 
the Swiss C.onstiiudqn ,'illinnccs and ireaiies with foreign States as 
^vi:Il ns confirmatioii of treaties made by the Cantons bctwccm them*' 
selves or with foreign States foil widiiii the competence of the FetlcraJ 
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A$stmbly. The positit^A is the same finder itic Ckmutitution of thi: 
Rcptibije nf Aiisiria. As the Indian Consdliition doc^ not ronTer m 
tlic Union Parliament any povycr other than the po^*cr to make 
In f-espeet of entering into and iinpIcmendTig of treaties and inter¬ 
national agreemcnls, it is clear that the fint system obuirts in the 
Indian Republic* This means that the Pn^idenl of the Indian Re^ 
public has t hr power tc conclude treaties and conv^tiojis with foreign 
States without the inlcrvcEtion of the Union Parliament except in 
ca^es where the execution of a treaty nccessitniirs legislation of any 
kind. This is analogous to the nilr of constiiutioiuil Liw prevailing 
in the Ufdied Kingdom as well as in Frajicc and Italy* For imtancei 
under the French C^nstitudon of l^)'l6^ *'"treaties rckiting to inter¬ 
na donalorgajuzadorL, peace ircaUcs^commmia] Ireades and Lreatics 
which commit the finances of the Slate, tlioie which coficcro ihc 
personal status smcl property nglits of French citizens abroad, thf^^ic 
which affect internal Frendi laws, and those w hich can7 witi) them 
the cession, cxcJiajige or acquisition of territory aifc final only after 
having been ratified by law/’ Tlie treaiy-iuiikmg powder of the 
President of tlie Indian Republic is, however^ siilyeci to two limit¬ 
ations^ In the first place, the Union ParliivmaH may regulate the 
exercise of ibia power by virtue of its nuthonty to make laws in rrs' 
pcct of' the eutcring into and implcmenung of ireatics. Sfrcondly, ait 
tiic Union Rxcculive U responsible to die House of the People, the 
pmver of the Prciidesni to conejude treaties is subject lo iis ciitlosm 
and control. 

As regards declaration of \ear or toncUision of peace, the s^anie 
genrrai prindplcs Would apply.. Acemding to the sellrme of diitri- 
butioii of p<iw^cr under the Constitution, the executiv^c powder of the 
Union Government ccrtairity includes liie pow'cr to declare war or to 
cojitiludc peace, fiiuee the power oCLhc Union ParUiuncnlisUmiicd to 
the poirer to make laws s-^ith rcspccl to war anti prAcc. It should be 
observed that the position b different in other constitulions. For 
ijvstanct!, under the Constitution of the United St aiits of America, the 
pmvcT to declare war vests in the ycdeTal Congress* Similarly, ilic 
Argendni: Constitution providef that the Argentine President can 
declare wur **with the auihoTization and approval of Congress-" ^ ft 
Soviet Rmslii the ptmw belongs to the Supreme Soviet, but mny be 
nxerciscil by the Pracultlium when thr Supreme Soviet is nut in stas* 
siom According to t UcS whs Coiistitutmn,dedarai ion of war mid con- 
cUision ot pi^acc entirely belong to the Federal Parluiment- Thrrclbn:, 
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the position in tespcci of thismaUcr under the Indian Conatltution 
dilFcrs substantiafly from the provisions of other coiistitutinnsj but 
it should be rernrmbered that politically no executive wouid take 
the responsibility to cxerdie the power to declare war or to conclude 
peace without the assent and approval of the Parliament 


CHAPTER Vni 


EXTRAORDINARY POWERS OF THE UNION 

Intervention in Csses of Ncut’^omplinnco with 
Federal Laws. U tiu already been indicated that the rchtUoiu bet¬ 
ween (he central government and tlur tnembtT fiiaies of a fcderatioii 
fall under thixc diiTcrmt categories, the most importarit of which 
have been described as the relations or*‘s«pra- and sub^ordinadoa**. 
Under the Indian Constitudon, these relations are of an extrenjo 
character, Ariidc 254 (1) prescribes the rule of supremacy ofrederal 
laws, as in other federal constitutions. .Articles 256 and 257 provide 
for the supremacy of the Fedcml ExccutivT. As we have already seen, 
under Article 256, the President of the h'niojt has the power to issue 
directions to the authorities of a State in tite event of nott-contpliance 
witJi Union laws. Similarly^ imder Artick 2S7, which bears the signi¬ 
ficant tnacginal note ^^controi of the Union over Staics**| the Union 
Executive is cotnpttcnt to give directions to the authorities of the 
Stales in cases where the executive power of a State is being so exer¬ 
cised as to impede or pm^udicc tlie exercise of the executive power of 
the Union. 

I'hc (jaestion, llterefore, arises: what is iht eRect of the failure on 
the pari of the authorities of a .state to comply with the directions 
issued by the Union Executive? This point ts covered by Article 365 
whicii prescribes that where a State has failed to comply with the 
directions given under any provisions of the Comtilution, the Preati- 
deni shall be com^tctetit to hold iliat a situation has arisen in which 
the govertuncnt of the State cannot be carried on in accordance with 
the pruvisitms of the. Constitution. Such a contingency b deemed 
under Clause (1) of Article 256 to be a failure of the constitutional 
machinery, and the President may in such an event by prorJamathut 
(rt) a^ume to himidf all or any of the functions of the government of 
the State and all or any of the powers vested in or exercisable by ihe 
Governor or any body or auUiurily in the Stale other than the 


Extraardifiary Powers uj tlu Unhn ^^5 

l^rgt^Uttm: of the Shiite; and {A) dcclAfft that the powers of the Lcgls* 
bturc of the Slate shall be e^cerdsabte by or under the authcirity of 
ihe Union Parliament. I'he Pri:si<leni ii ahoauUiorisu^d to ninkeauch 
inetdertiai and coiuctiuenlial ptovbionis as may appear to him to be 
oece^isary or dL'sirablc forgiving cficct to the objects of the proclama* 
lioo^ mcltiding pro visions for suspending^ in ivhoSc or in pari^ tlie 
operation of any provision^ of the Consiilulion fclati ng to any body or 
authority in liie Slate. When ilic proclamation declares ibat the 
powers nf the I^giibiure of the Slate shrdJ be cxcrdsable by or under 
the mitliorlly of ParUamcul, the Parliament may confer on the Presi¬ 
dent the p^wef of the Lesisiiiture of the Sum to make taws and 
authorize liim to delegate the power to any other authonty to be 
apcctFied by him in Ihai behalf. It b further provided that llic Parlia- 
uiept or die President or any other aulhority in wiiom sucSi povuT 
has been v^r^ted is compcieni to make iavn's conferring powers and 
imposing duties* or authorising the conferring of powers und the 
Imposition of duties upon the Ujiioji CovcmmeSitl or ita ofRccrs 
audiorities. 

These extraordinary powers of the Union Government are* how* 
irvei, subject to two limiUtton^. Itt the first place, every proclamatioiij^ 
which has to be laid hefoie each House of Pariiameni, eeases 
to be operative at the expiration of two mortths unless it has hem 
approved by both Houses of Parliament before the expiration of the 
period, A procbmaiinjt^ which has been approved by both flouses 
of t^'lrliame-ntf ceases so be in force on the expiration of a period of 
six nionthifrom i he dale of the paifsiiig of the second of ihe n^solusiou* 
approving the prcKrtamaUou. The maximum period for which such 
proctarnations can remain operative has* however, becni limitcil M 
ihrer ycjirs. ft is, on the other hand^ provided that any !aw made in 
exercise pf the power ol the Legislature of the State by Parliament or 
(lie President or any other authority in vested wdih such power shall, 
to the txicm (hat it is beyond the competence of the Legtataturc of a 
St jti\ contLuuc to have efiect for u period ol one year ofier the procla- 
niatfon I ms ceased to he operative- Secondly ^ apart from die limju 
a lion ot lime, the jjow'crof (he President to suspend the provisions of 
the tk>mfitLitlou relating in die States la also limited by the provision 
ihal he ii nui aulhoriird to assume lo himself any of the powers 
vcsicd In or cxerctsable liy (he High Court of the State, of to sospcjid^ 

ii> whole or in pari^ the operation of+iny provision of ihe Cotutiiu lion 

rdaiing to die lligii Court. In oilier words, die only provisions of 
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the Constitution which arc cxciudcd from iltc suspending power of 
the Head of Stale arc those relating to the judtciary. 

Analogous^ Law: Provisions of the Austrian Gonstitneian- 
1; would be obvious that, in spite ofthc limitations, these provisions 
pnrsent a formidable picture of federal intervention. They are 
particularly striking when compared with the scheme of distribution 
of powers ill otlicr federal constitutions, as, forinstan.ee, the Constitu¬ 
tion ofthc Republic of Austria. The .\u3tri an Const! tuUon docs not 
provide for any extra-legal remedtea for the failure on tlie pait of a 
State to comply ivitfi the prosisions of tlic Constitution or of taws 
ciiacti:d by llic Federal Farliamctit. On the oilier hand, it confers 
jurisdiclioii On ibe Administrative Court and tlic Constitutional 
Court to tlesd with disputes of this character. For iraiancc, it express¬ 
ly prosides that the Ftxleritl Executive represcnitrd by a competent 
Federal Mi tii star is ent it led to seek the assistance of the Ad mi nistrative 
Court against an unlawful udministraiive act on the part of an author 
rity of a State, when the act in question has been peiTormcd iu 
executiortof a federal law of which the administration belongs to the 
Slate «r of a federal law on generai principles, Stmilarly, the Consti¬ 
tutional Ckiurt is authorised to deal with conflicts of competence 
between a Federal authority and ihc States or between the authori¬ 
ties of ihc Fetlcration and those of liie Static. 11 will be noticed that 
tlicsc provisions of tlic Austrian Cemstitution are enlirrly consisteiil 
widi the gctieral scheme of distribution of powers under a fedend 
constitution. 

The Law of tke United States. It is also dear that such extra¬ 
ordinary powers arc not to be found in the Constitution ofthc United 
States ol Amiirica. Bryce, for instance, accepts tiic view set Ibrth by 
Pr<»iciciu Buchanan that the Fcdcrjil Govcmmrnl in the United 
Slates has no constitutional power to coerce si recalcitrant Slate. 
Referring to Judge Hare's Aintrunn (imttitutiofiat hesuyss “He 
argued that because the Cionsiitution did not provide for such 
eircion, a proposal in the C'onventlon of 1787 to authorize it liaving 
been ultimately dropped, it was legally Impossible. The best answer 
to this contention is that such a provistou would have been super¬ 
fluous, because a State; cannot legally ,vct against the Constitution, 
All that is needed Is the power, unquestionably contained in the 
CoAstiiuiicin, to subdue and puttmh individuals giulty of treason 
agrimt the Union.” (Op. dt. Vol I, p. 387) Tlic remedy suggested 
by Bryce is not, however, avaiiable in cases of disobedience of the 
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Ccij]$dtutiaji or federal la^'S, for treawn, at defitictl in tlir Conutllu- 
lion, Tcfrts only to levying ^var against llie United Stales or adher¬ 
ing to the enemies, or giving tiicnj aiil ant! contfort, Tliis dcfuiitlon 
would not, thettforc, cover vases where ilic aulhotUiirs of a State 
defy the directions issued by the Federal Government. A solution of 
the problem ts to be found in Article fl of the L'nitccl States Clonstitii- 
tion, whicli audiorizca ilic Congress “to provide for calling forth the 
militia to execute the laws of the Union”. Ihit in such a casCi the 
States concerned may rvfuite to place the titUiiJa at the disposal of the 
Federal Govcrrimmi, as happened at the outbreak of the W ur of 
IBia when die Governors of Massachusets and Cnnnrcticui refused 
to albvv their militia to leave tlie States in compliance w ith a retjui- 
siiion made by the President under tlie authority of an Act of Congress 
on die ground that die retjukilton was unconstitutional, The same 
power was recently used by President Eisenhower to the casvtif l.iltle 
Rock. The uhimaic remedy in such cases, however, lies in die use 
of fctleral troops under Section i of Ardclc 1 of the Constitution, 
It is true that under Article 4, the armed forces of the Federadon 
Can only be used agaitist domcGtlc violence on the application of the 
Legislature of (lie State or of the Executive when the Lcgisiaiiin: is 
not in session. Hut, in fact, the power has been used in liie piist, as 
in liifU by Prtaident CJevrIand, without a rcquisitlou bom die 
Govemor or Legislature of a State. 

The Law of the Lstiii American Federations* In Argentina, 
hvo general principles Ji.ivc bcmi csiablisEtcd by the Supi'emc C!i>urt. 
‘I hc first is that “the audiorivics of the I'rovincial Govcniments cim- 
not exercise any power in rtspcci of inaiitTS which have been delegat¬ 
ed to the public aullmririo of the Xalion; nor can the cxcreiac of 
power by the Provijicial authorities imiwdi: or render incfrctlivc the 
exercise of tliosc power* which belong to the Naiiojuil authtiritirs. 
[Finn! r. Pthr Ceiicfttto Santo Domingo, Fallo* 10, p. Sccontlly, 
“the Federal GovLTimieni cannot impede or oppose (he esorciac by 
the Provinces of those powers which have not been delegated to the 
Fvtlwiition or whicii have been reserved to the Provliiees." [Hwito 
iMia fVQrfnrirt df Hurnos Aifti P. (jahitrno Fullos iiiG, p. 171) 

Under Ankle 31 oflhcConaiilutionjthe aiUhoriticsiof each Provbtre 
are bound to conform to the Constitution, the national laws and the 
ircatica with foreign States which are “die supreme law of the 
Nation”. .\oy dispute arising between the Central C/ov'crnmetuand a 
Province in respect of ihv non-obsemmcc of fcdcraJ laws falls withm 
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the jurisdiction of the Supreme C^iuri, t» adtUiion, as m the l-oiiod 
StuiRs, ibe federal Congress is competent to aut^iortze the summuQ- 
ing of the miltiia from aL the Province* or from one of them when it 
i.* neceiiiary to ensure the execution of fcderul tawjt, Apart Drom this 
specific pri^vision, there is nothin!^ in the Constitution which autho* 
rizes the Cfmiral Government to exercise coercive power against a 
reralcitrant State. Much less is the pow'cr whicli ha* been conferred 
on the Federal Government under tiie Constitution of Mexico. TIir 
M exican Constieminn spccillcail/ provides that (lie (iovernors of liie 
States .'ire bound to publish and execute federal laws. Besides, the 
President of the Federation has authority not oidv to execute the laws 
made by the Federal Congress but also to provide for their exact 
observance in the administrative sphere. Any dispute arising hctweeii 
the Central Government and a Stale falls witliui the jurisdiction of 
the Supreme Court. 1 1 would, therefore, be dear tliat apart from the 
implied power of the President to use federal forces for iiilemal 
security, there is nodiing In the Mexican CoustituLimi wliich autho- 
rixes the inlcrventioti of the Centrid Government in any constitiicnl 
State. Tlie earlier Constitution of Braril, on the mher hand, had 
presented a totally difFcrcnl picture been use it contained detailed 
pnfivisions relating to fedrrat intervention. Under Anicle b, rhe 
Federal Cov'crnment was authorized to intervene in the airaiti fif 
individual States for the purpose of'‘ensuring the execution of federal 
laws and judgements." It was fun her provided that the iN'xttoiuil 
Congress had exclusive power to decide upon iuterveiitlon in the 
States in order to ensure respect for the constitutional principles of 
the Union; and it was the exclusive power of the President uf the 
Republic to intervene when the Cotigrexs had so ch.tided or when, the 
Supreme Federal Court had asked for it or wlirii Ihr cstablUlied 
public authorities had sought for (iiicrvetitioii, iiiit] indrjietidcntjy 
of any request in all other eases falling within the puniew of the 
ConsUtution. Further, thcConstitutioniiad conferred on iheSuprrmc 
Court the power to require the executive auiliority oT itic Federation 
to intervene in the States in order to secure (he execution of frtlcral 
judgements, This position has, however, been substantially modifird 
by the Constitution of 19+6 and is now in accord with tlie law nf the 
other l,atin Atnerican Federations, There U only one exception. The 
C.oruiti till ion expressly provides that the Federal Govcminciit iias 
the right to iittervcnc with force to ensure the execution of a judicial 
order. 


ExlTaordinai^ PaiPCfS of the Union 2IC| 

The German and Swiss Gonstitotjons. Thft taw of (Icrmany 
under the Wetmar Constitutinn was simitar to llie caiticr law' of 
Dra^l. Artide 48 of thai Constitutian provided that *‘in (be event 
of a State not riiliilling the duties tmpoaed on tt J>y the Consiitiitinn 
or the la>v5 of the Reich, the President of the Reich may make tiMt of 
the armed forces to compel it to do so." This Article reproduced the 
doctrine Biutdeitxtkiiiian w'hich was geneniliy acceptcrl in Germany 
and was originally iricorpomted in the Oinstitution of the German 
Empire, it has been regarded by several German jurists as constt'^ 
luting a veritable dictatorship of the President.' .'Vrtkle 37 of the 
CiOnstiiutioin of the West German Republic has embodied thn game 
principle: *‘ira State falls to rutfil its obligations to the redcration 
under the basic law or any other federal law, the Federal Govern¬ 
ment mavt with the approval of the Btaithurat, lake neccssar}* measures 
to compel the State by way of federal compulsion 
to fulfil its duties." The prorisions of the Swiss Gonstiiution are of a 
sitnilardiarnctcr. Under Article 102, the Federal Goundl Isrctjuircd 
to ensure “the observance of the Constitution and die laws and 
decrees of the Confederation”, and has authority to take iiiTces.54ry 
measures to this imd. It is further prescribed that the Federal Council 
is competent to "provide for the execution of tt>ft laws and decrees 
of the Goiifi:deralion, of the judgements of the 1 1 'dcral Tribimal 
and of agreements mid arbitration awards in disputes between 
Ciarttons." Finally, in cases of urgency, the I'ctlcrai Comicil is 
empowered to call out troops and to employ them as it may think 
mxessary, w'ltcii the Federal Assembly ts not in session. It is. however, 
required to convene the Assembly Immediately if the number of troops 
called out exceeds two thmuand, or if they remain mobilised for 
more titan three weeks. 

From the foregoing discussion it is abundantly clctir that ihrpoW'Crs 
wliich have been conferred by the Indian Constiiuiion on Um Presi* 
dent of the Republic for the purpose of ensuring the Oliservaiirc of 
federal laws ami executive diioction, is rnudi more extensive and 
far-readdng than the powers coufcrrcd oji the central .lutlmrity 
under any other fcdcml comtitittion. No other federal constitulioii 
authorises the Central Government to suspend the constitution of a 
State and to assume to itself all powers which have been conferred on 
the States by ilic Constitution. In other words, the power vested in 
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of the Gon$dtiitioti itself. Even in Gefniitiiy under tlic Weimur 
ConsEiiuiion, ihc "constituiional dictatorsliip" of iJic'Prisidcnttiid not 
ent:iil surti an extensive and sigiuilcant power. 

Federal laterventioij in Cases of Aggression and Distor' 
baace. L-nder Artldc 355 of the Indian ComtitnUon, the Union 
Coveramcni is under the obligation to protect e\'cry State against 
external aggression and internal disturbsnre and to ensure that the 
govcninjcnt of every Stale is earried on in accordance with the 
provisions of the Constitudon. This necessarily impliesthecoitebtive 
right of the Union Government to intervene in the aUiurs of the con-' 
stituent States in three spcdfLc eases. In the hnst plaee^ the Union 
Government is competent to intervene when a State is attaclicd by a 
foreign State. Secondly^ the Union Government lias autijiority to 
intervene in the adairs of a State to protect )t against intemul dis- 
turbaticCi and the lerm^'inlcmaL disturbance** obviously tnemisriotsj 
strikes and uprisings which disturb the public peace of the State. 
It should be pointed out that the right of the Union Government 
may arise even if there is actually jio external aggression or internal 
dislurhoncc provided there is an imriiiiitiii danger of it, because the 
obligation pests on the Union GovcmTnmi to protect a State against 
any such event, ittid, therefore, the Union Government has the right 
to intervene before any such event Lakes place. Tbirtlly, the Union 
Govcrnnicnt Is also competent to iutervene to erisuro that the govrni“ 
ment of a State is carried on in accordance with tltt Constitution. 
I wo important points emerge fron) this provistou. We have already 
seen that the Union Government has authority) under Ankle 3{i3 
read with ArlitJc 356, to intervene in tlie aJTains of a Stale whm it 
fails to comply with or to give effect to any dircctiaiu issued by the 
Union Govern meat. Article353 authoriiscs the Union GosTriiment to 
intervene in where no such dircctiona have been Issued, but 
where the administration of the State is being carried on in con ira veil •- 
tion of tht* provisions of the Constitution, Such coses may arise ben 
m it result of the fragmentation of political parties, no stable govern* 
mentciii) Iw secured for die adminwtraiionofihir State in nccortlancc 
with the Constitution, Simiiarly, it may also arise when there is a 
iti^gglc between the various organs of State autlioriw wttli iJie in¬ 
evitable result that the government of the State conjiot be cairictl on 
in consonance with the pindpirs prescribed by die Constiiution. 
Secondly, in the event of an intervention under thk Article, 
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(!ic Union Governincnl b autiiorbed in lake aciion imiirT Article 
356, either praprh mnhi or on djp report of the Governor of the State 
tf the circumiltalien so demand, and tliuj iiLspond the operation of 
tlic provisions of tite Cloaititution relating to the State, 

Analogous Law> Simitar obiigiitiDns have been impo^ ntj the 
rcdcml (jovemment nntlcr the ConstUutiem of the United States of 
America as m'cU as under the Commonweatth of Australia Act. 
iJtidcr Section ■§ of Lhc Amerlcaii Constitution, the United Stands is 
untlnr thcobligatiort togrmramev to ever)'State in tJie Utitoji a re- 
pulitican form of govern men t, and to protect eaeli of them ngaiiui 
tns'uslon and against domestic violence, on the application of the 
legislature or of the executive, if the Icgistature cannot he convened. 
According to the ^Supreme Gourt, the power cottfcrml by this section 
apprrtaini; lo tlie Gotigrcss tvhiclt must decide whether or tint a 
republican form of government exists in a State and adopt inch 
measures as it may consider nccess;uy to restore it. Once a decision 
has been taken by liic Gongress, it cannot be challenged in a 
court of law. Similarly, in cases of domestic violence, it is for the 
Gongress to dcierminc '*ihc measures which should be atiopicd to 
make the guarantee cfTrclivc’', {Lutker Borden, 7 How., at p. ■12) 
It was further hcltl lit TV.rar v, li'/iittf 7 Wall. 7(H1, that the power to 
enforce the guarantee clause is primarily a legislative power and 
rcsidiis in tlie Cknigreas. It u therefore, dear that in boih cases 
legislative sanction is an asctitial prercqiiiiitc 10 ('xeciidve act ion. 
Section ) 19 id the Australian Constitiitiott Act similarly imposes nn 
obligation on the Goinmonw'cailh Government to protect a .Soilc 
against invasion and domestic violence, but die power conferred by 
tlxis section has been construed ns a pttrdy rseeuiivc power subject 
tu legislative sanction. (See Section 5!, Defejici: Act, 1903) 

The same provision is to be found in Article 122 of die Consti¬ 
tution of Mexico which reads as follows; ^mie auihoritics of the 
Union hiivc the obligation lo protect the Slates against every tiiv as ion 
or extern 111 violence. In each case of uprising or ititcrnal Uxiublc tlicy 
equally pt'Oicei ihcm if so required by lhc Leghfature of the State or, 
if the Legislature is not in session, by the Executive.” Article 6 of 
the Gonstitution of Argentina provides that “the Feclcra! Govern¬ 
ment may intervene in tlie tcirlloric* of the Provinces to guarantee the 
republican form of government.or to repel external mvasiemand, upon 
the rcqnisiiton of their consiitutetl authorities, to help to rr-esiafaUih 
dicinif tlicy have been repuUcd by insurrection, or by invasion from 
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aiiDiUflr Province." The Siipffrmc Couri of Argeniina Etai, in one 
of its cariicst rjcdsion^ii heir] that the pt>\srr imdtrr this Anictc ran 
only be exercised after authorizntion by a Pederal taw. but "haiional 
intervention in the Provinces in aU eases authorized or prescribed by 
liie (joastitution as has been said, an act of a poLiticnl chai‘.^cier 
the confirmation of which belongs exclusively to the political autiiori* 
ties of ihe Xation.” HencCj it cannot be ctiallenged in a court of law. 
(jflajwiw Ai. CwJ/tn p. JSaJduntn lAtteva, Faltuis 53, p. 420) Article 16 
of llie Swiss Constitulton contains the same principlos. T l aulhoriKcs 
the Federal Government to intervene in eases of internal disorder 
or of threatened danger from ancuher Ganloti. 'Che rii>ht of ilic 
I'ctkral Government to intervene sun maiu is, tiowcver, rcstricled to the 
ease where the Cantonal Government is not in a position to summon 
assistance from the Federal authorities. I n. Uiecasc of cxtctnal dunger, 
the Cantonal authorities arc required by the Constltuiion to invoke 
the assistance of the Confederation, hut the right of tiie Petlerat 
Government to intervene mo inotu has not been conceded, tt should 
also be pointed out that when the Federal GovemmenL intervenes in 
ca.sc3 of interna! disorder or of threatened attack from anoilicr 
Canton, it has no right to dispense with the constilutIonal guaranteci 
in respect of ihe liberty and rights of the prtiple, thr^ cmt^niiuitonal 
rights of the citiaens, and die rights and powers conferred Ity Uic 
people on the authorities. 

Conefosions. From the foregoing discussion it would be clear 
that there arc two points of remarkable diJlcrcnce between the pro¬ 
visions of the Indian Constitution and those of other iederal coustiiU' 
lions. In the first^ place, intervention of the* Union Governini;i)t in 
a State under Article 355 of the Indian Constitution may ultimately 
lead to die Suspension of die proiiaions of the Constitution in relation 
to the State undCT Artide 356. In the UmU.*tl Siatta of America, on 
the other hand, the main purpose for wliich intervention is audioriKcd 
by the Constitudoa is to support the authorities of the State and to 
mamtain its Constitution, {LutAtr p. Horikn, 7 How. I) Tliis is also the 
po.s1tian in the Federal States of Laiiu America as well as under the 
Conitiuiiion of the Swiss Confederation. (See, for instant, iljc dii- 
senting judgeincnt of Vrela, J. In CalUn t, LlttfnAy Fallos 53, p. 420) 
Secondly, under the Indian Constitution, the Union Government lin.s 
the right to inierv-ciic^nh^rM mtu in the event of initmnl disnirbiincc. 
1 he position is exactly the reverse in the United States of America 
and in Argentina, Brazil smtl Mexico. In all these States, the Central 
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can mlcrvcni; ui ilic event of doinc»tic violence only if 
required Ui di> w either by the Lflgislalure of (lie State nr by the 
lixecutivr, if the Legislature is not in session. In Switacrlaitd, the 
right of (he Federal Government to interveae directly tvithoijt the 
nxjuest of the Canton concerned accrues only when the Stale is not 
in a potittoii lo invoice (he assi3f(arice of the rcrkral Government 
or wlumc the internal disturbance entails a danger to the f'onfedcra* 
Tjon itself. 

Emergency Powers of tbe tlmon. Article 352 of I he Consti¬ 
tution declares that if the President issatisfied that a grave emergency 
exists wliercby the security of 1 ndia or any par I of the t ndian iriritoiy 
is threatened, whether by H ar or external aggression or internal dis¬ 
turbance, he may, by proclamation, make a declaration to ihat cfTect. 
The President b further aulborixed to issue a Proclamation of P.nier- 
gouty before the Actual occurrence of war or aggression or disturbance 
if he is satisfied that there is imminent danger of such occurrcntc. 
The authority of (he President to issue a Proclamation of Emergency 
is, howcs'cr, subject to two restrictions. In the firsi place, the 
Proclamation has to be laid before each House of Parlianteni. Hie 
Const]tutiau does not, liowcver, spectFy any period during svhich this 
obligation has to lie fulfilled. Secondly, the PrtK;lamatlon ceases to 
be operative at the expiration of tsva months unless, before the ex¬ 
piration of that period, it has been apprt>vrii by resolutions uf bolli 
Houses of Parliament, 

'I'hc issue of a Proclamation of Emergency has a two-fold con- 
sequrncc. In (he first place, it virtually amounts lo a negation of the 
rcderal character of the Constitution in so far as the Slates alfectcd 
by till" Proclamadon are reduced to the status of a province of a uni¬ 
tary State. We haw already seen that the Constitution expressly 
empowers thr Union Parltamrni in invade the sphere of legislative 
authoriiy assigned lo the States white a Frodamation of Emergency 
is in operation. Under Article 353, the executive power of the States 
is brought directly under Lhc control and supervision of the Union 
in the event of an emergency. The Union Parliament isulsoauthorizcd 
to entrench upon the executive power of the States by virtue of a 
law enujcicd for the purpose and to confer powers and duties on the 
Union officers and authorities. In other words, the autotinniy of the 
constituent States is reduced to the vanishing point and they become 
parts of a decentralized unitary StaUi. Further, Article 2 (j 8 abridges 
Ibe financial powcrsofthcStatesinsorarasitauih orizes the President 
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to subject the opi^alion of the provhionstlralmir with ihi* 1iniirH‘i:il 
powera ofthc States to swell cicceptjons or modifications as he thiolis fit, 
and the ubrLdgemcnt thus clfccted may last till the expiration of the 
financial year in w>hich such Proclamation ceases to operate. It 
clearly emerges from the foregoing provisions that the power of the 
constituent Slates can, during a period of emcrgmcyj Iw completely 
dcstroyxd and the federal chameter of the (.lojiKtitutJon totally 
negatived, so far as the States affected by the Proclamation of 
Emergency are concerned. 

Abrogation and Suspension of Fundamental Rights. I'rider 
Article S58, while a Proclamation of Emergency is in forec, the Union 
Grivcrnmcnt may make any taw or take any executive action irideni- 
gation of the rights conferred on the citizens of India under Arliclc 
1.9 of the Constitution. The rights whieft may thus be abrogated 
arc! freedom of speech and expression; assembling peaccliilly and 
without arms; fonnation of associations or unions; free mtivvment 
throughout the territoty of India; residence and scttlemtmt in any 
part of the territory of India; acquiatdon, holding and disposal of 
property; and practice of any profession, or carrying on any oceupw- 
tinn, trade or business. It should be noticed that ihh authority does 
not extend to the provisions of the Const it ution re biiiig to proicciion 
in respect of couvieiloti for offences under Article 20, protection of life 
and personal liberty under Article 21 and protection against arrest 
.md detention in certain cases under Article 22; nor does it extend 
to the right of freethim of religion, cultural and edncailoiial rights and 
the right to prn|>criy. Butttnder Artklp339, lUrPresideiii is authoria* 
o<l to suspend the right to move any Court for the enforcement of 
these rights as well as of the rights under Article 19 for the jjeriod 
during which the Proclamation of Emergency is in force or for such 
shorter period as may be specified in the order, Tlicrr is still anoilirr 
consequence of the issue of a Proclautaiion of EmergcnEy, ‘I'he 
Frcsiricnt may in a particular case, in the event of an emergency, 
consider that the government of a Stale affecitxl by the Proclama* 
tion cannot be earned on in accordance with the pTtrvisions of tlic 
Constitution and, therefore, suspend the provisions of the Cioastilution 
relating to the State and assume to himself uU or any of the functions 
pertaining to the State under the Constitution. 

The legal consequence of a Proclamation of Emergrmy may, there* 
fore, be si^mariired as follows; {i] it may lead to the suspension of 
the pnrvisions of theConditution relating to the legislative, executive 
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^nd fiiiaiiciaT powers of the States afTectctl liy the emergency; 
(u] it mny lead to the suspcriBlon ofrundamentai rights witliln the 
States and (m*) it may oiso lead to the suspension of the Comtituii on 
of the Stale eoncerened. 

Analogous Law: the Law of the United States. Such wide 
and fxtensive ptiwcrs of tlic executive are not lo he found tn any 
fcdcraJ State whn'c the system of common iaw prevails, It may be 
argued in support of these provuions of the Indian Comtituiion what 
a famous Spanish Jurist, Donoso Cortes, has said on Uibi Issue ; '*The 
legislator who aspirtts 10 govern in accordance with the common law 
in times of disturbances and Uprisings is an imbecile; he sv ho aspires 
to govern without any laws in limes of diiturbances and uprisings 
b bold indectl. The common law b the ordinary' law of human 
licing? in peaceful times. The exceptional law is the common rule 
in cxcepiioitai circumstance;.*' ^Garcia-Pclayo, op. cit,, p. 149] 
‘['he correct position in a (Icmocralie State has, however, been tbu# 
set forth by the Supreme Couit of the United States in Ex Partt 
Atiitigan^ 4 Wall. S; *'Tbc Constitution of the United States U a law 
for rulers and jicople ecjually In war and m peace, and covers tvith 
)he sbieUi of its protection all classes of men, at all limes, and under 
all circumstances. No doctrine involving more pernicious ennse- 
cjiienccs was ever mvriitcil by the wit of man than that any of its 
prov'biom can bo suspended timing any of the grral cxigrndcs of 
government Such a doctrinr leads directly to anarchy or despotism; 
fun the ttiL'cry of necessity on trliich it b based is false, for the 
governtuent, within tiie Conatitution, has all the powers granted to 
it which are neecstar)’ to preserve its existence.*' 'I'he executive 
autharitk'i.orihe United States artr, tberefote, confined to two spcci- 
[ic measures fur dealing with any emergency. T)ic first is tlic suspen¬ 
sion of the irrit of habeat cuFpiis. ‘llie Consiitution expressly provides 
liiai the writ may be suspended when the public safety requirrs it 
in easc.s of rebellion or itivaiion. Tlie etfoci of the stispension of 
the writ mabts it p<}ssiblc for executive officers to arrest and 
detain undesirable or suspected persons, without any process of 
law, and to deprive Itirm of the right to an immediate recourse to a 
court of iaw and to Iws discharged if the cause of tJieir arrest or de- 
it-mion is found 10 be nol in accordance with the law. This measure 
wat .idoptnl by President Uncalti on his own responsibility, but it is 
unw a settled rule of law that it is the (longTcss alone which can 
decide upon such a meajurc, and the President can exerdse it only 
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when authofi^ed by iht CongrcSiS to do $o. The position is the same 
under the enmUtutiuns ot the component Starts of the American 
Federation. The second measure is the declaration of martial law by 
virtue of which the government of a rcgioin or a dbuiel is temporarily 
vested in military oilkers. The right of the executive authotitics to 
resort to the declaration of martial law is^ however, subject lo the 
prescriptions laid down by the Supreme Court. In the ease quoted 
above, theSuprermt Co u rt lai d dotvn three general princi pics regard! ng 
the declaration and cnrorccmciit of martial law. In the hrst place, 
the measure can only be adopted in the ease of invasions or civii war 
when the ordinary courts arc effectively deprived of their aulhoricy 
and it b impossible lo administer pcital justice in accordance v%ith the 
law. Secondly, martial law can only be declared in the iheatrc of 
active miHlary operations tvhere war actually prevails, the obj eel being 
tc> prtserve the security gf the army as well as of the community. 
Thirdly, if necessity creates the regime of martial law so does it limit 
its duration j if it rontijiucs when ordinary cotnts have been restored, 
it amounts to usurpation of powers. In other words, martial law is 
legitimate when the situation does not permit the operation of the 
ui'dlnary laws; it is not legitimate when such Operation it possible. 
In a reccni decision dealing with the legality of the etifbreement of 
martial law in the islands of Hawaii, the Supreme Court has held tliut 
it is not necessary for tlic declaration of martial law that there should 
he an circClivc war in the place where it is declared, but the con¬ 
tinuation of martial law becomes illegal when the danger of war is 
not imminent. {Dun^ait tr. /Taiia/umiu^ 327 tJ,S. 3tM) It should aUo 
hr pointed out in this connection that, apart from judicial control of 
acts and operations during the nirrcncy of martial law, the military 
are also sui'yeet to the control of the Fresirleni as C'omm an dec-in-' 
Clhieffor excess of power or departure from rules or regulations. 

The Doctrine of Notxeebt in SwitaerUutd. H is drar from the 
foregoing that lire discretionary power of the executive gctverntneni 
of the United Slates is substantially limitetl in comparison with the 
powers whkh have been vested in the Frosidt-nt of the Indian Union, 
On the other hand, in Svvitxrr{and,inspitoof the radically demoemLic 
ehunieter of the Constitntion, judicial and cxwutivc interpretation 
of the irthenmt powers of tlic Cionfederation has gone beyond the 
limits prcrcribed in the Indian Ctoimtitution. Tins ejihirgemritl of 
the mhcTcni powers firihc executivcgovernmcnt of the flonfcderatinn 
is Ibutidcd uprm the dnciriiio of necessity (.VaUrrAl) borrowed from 
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German jurUls. AecF>rdimg to tliis priaespie, wfieri the existing order 
of things ifi in danger, when the very existence, security and vitaJ 
inicrcsls of the State cannot be mnediefi in time by ordinary legal 
meant, the Federal Assembly mfty, by virtue of decrees of urgency, 
either take ittelf, orauthorisee the Federal Council to take appropriate 
and iudisprasable measures for the conservation and security of t he 
State, even if such measures are tooira hgttit as well as eontra ceastitu- 
Iwntm, lliia principle has been accepted by the Federal Tribunal 
and Las thus led to thr: formation of a rule ofcusiom ary const itutionol 
law. The jiisufjcation foi this extraordinary view has been found in 
Article 2 of the Constitution which deals with the objectives of the 
Swiss Confederation, It has been argued that the principies embodi¬ 
ed in the Cmislitution must be subject to the objectives contained in 
Artictc 2. rortliCT, it has been pointed out that the sped he provisions 
of the CoRstiiution must be Interpreted in the light of the ^neral 
principUs which have been incorporated in the Constitution itself. 
Tbits arises the principle of necessity not only for thcpurpoac of pre- 
scrviitg tiu' Consulutlon but also for die maintenance of the funda- 
mental principles embodied in the Constitution.’ This interpretatiun 
of the Swiss Constitution under tlic innucncc of German jurists has, 
therefore, led to die cstabliiihmciii of a rule of law which is not to bo 
found in any otiicr democratic enuntry. 

The Law of the Latin AmeHcu Federationa, 'Hie system of 
euicTgency powers adopted in the Endian tlonadtuiion finds its cloust 
approach in the constituiions of some of the Latin Americajt States, 
pariicuLirly in diose of Argentina, Mexico and Draxtl. As we have 
aIrtMdy [minted out, the similarity of historical antecedents has Ictl 
10 the mioplioti of similar constitudonal provisions in India and 
Argentina, Allu^rdi, the great ATgeniinc jurist whose project was ilic 
fbundaiion of t h e Coiisii t utlon of IB& 3 , dcsinrd to esta blish an exw uUvc 
authority, republican in form but monarchical in essence, derived from 
die Viceregal power which Itad prevailed before the declaration oi 
iruieiieadeiicc. 1 11 1 mil a, \ he same two features arc clearly noticeable 
in till! conslilutiona] structure which has recently been cstablLslied. 
In the first place, the Indian polity of today is primarily republican 

in thariictcr, TUtre arc also features directly derivedfromtlic Viccre- 

g.'d uiilhnrity whtcli ivassupreme in Ludia prior to the Independence 
Actor 1947. Hen re arises the close aiiidogy between the extraordinary 
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incoqiorated in tlieComiitntbu o| Argmiina, Anltic 23 ordieCon¬ 
stitution declares that a slate of siege maybe declared in a rro^'ince 
or territory where public orcic:r has been disturbed by inliariul 
commodon or external attack imperilliiigthc rtinciioning oftheCons' 
tUniion^ anil the constitittional guaraniers may dicn be stisp nded. 
As the Supreme Court of Argentina has aptly oliserved, "the primor¬ 
dial object of ihe tst^dn it riiwi is the defence of die (^onsdtudon and 
of the audioritics which it creates-” [In u Mem, raU<».=i4. p. 432) 
1 Jic power to declare such an emergency has not, however, been 
vested in the Preskh'iit of Argentina- The C-onstitulion differentiates 
between two rla&st!i of cases w'here a state of siege can be proclaimed. 
1 n the event of external aggression, the President has been authorim:d 
to issue a proclamation of emergency with the assent of the Smatc 
but for a limited period only. The power to declare a siateof siege in 
I he event of iiiiernal disturbances belongs to flic tlorigreis. The 
President may in such a case issue the prorlamatton if tlic Ctmgms 
ts not in session, but the (Ibngrcsa has authority to approve or suspend 
a declaration issued by the Pregldent- Tlicre is also a further lirnitu- 
lion on the power of the President. The Uonutitmion expressly 
provides that the sus|Xmftioii of cnnstitulicmal gitarantees does not 
empoiver the President to pronounce any condcmnaiion or to inflict 
any penalty, his authority being limited to the arrest of suspected or 
undrsirabJc persons and the transport ofsudi penoiw frotti one part 
of the national ierritor>' to another if they- do not desire to leave the 
reiritory. Even thU power of the executive has been strictly construed 
by the Supreme: CUiun. (Zav4lia,op- ctt., Vol. !„ at p. 2!>5) The law 
o Hrazil is of a similar character, but differs on certain imporLmt 
fKimu, The poww to declare a siute o| siege belongs to the Uongrrs-i 
whetiier il be in the case of war abroad or iti the event of serious intt-r- 
nal disorder or threat llinrcof. The President does, however, mioy 
the exclusive prerogative to decree a slate of siege when the Oongress 
IS not tn s«sii>n, but In such a case lie musi immedlaielv convoke 
the < .ongress to assemble within fifteen days for the purpose of approv¬ 
ing or snspimdlng the deerec. Secondly, wlicre a state of siege has 
Iwendecrewl m the case of internal disturbance, it canjioi be operative 

U ' ••‘"■nd.d M ,„y ,im«. 

In itir ihint pw, only sonic of tin- con.ti.iilion.il pmron rccs can bo 
.lUpcniltd ,n Ilic event ol mlcrnol dinndcr. Fourthly, the Coinli. 
tul ion «p,tu.ly provtdo that .he pactic aBsricyed by U„ lailnr, to 
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observe Lbc consutullo&jil ju'cscrlptiora oie cndtled to seek jutllcifil 
rriiie^k*.' ‘iliR /1W11 dt silio umlcr (he Coiutitutinn of Mcidco I'ollovfs 
the Kiiniv general prinriiiles^ bnt there are two important points of 
diHercnre. In Mejgco, h is the President of tlie Rcpobric alone who 
declares a state of siege, but he does so In agrccmeat with the Connell 
of Minuter? and with the approval of the Congress, and, w'Elcii llic 
Ciingresi is nol in irsfioiit Vp-ith that of tlic Standing Cmnmission. 
Secondly, under IhcMoacan ConsUtuttanj there is no general autho¬ 
rity for (he suspension of constitutional giiarantccsj but only such 
guarantees may bo suspended as impede the executive aiiLlioritics In 
draling promptly and easily svitli the situittion and such suspension 
mils! be for a limtlrd period. 

ConclnxiDiLs. The Ibregolng discussion makes it abundantly 
clear that tlie emergency pow'crs vested In the President of tlic Tiulian 
Union sulmtnntiully differ from simifac powers under other federid. 
comiltiitiiMis hi respect of many matters of considerable importance. 

10 the firsi plate, as tvt have seen, thr power to declare .ut emergency 
is vestixl in the President of the Indian Union, whereas such a power 
Under dther fctleral or unitary constitutions generally belongs to the 
Parliament, and wlicjc the dccliiration is made by tlic Head of State, 
it U subject to the approval of the Parliament. Thus, in theUmted 
Stales of Aniffric.a, the poticf 10 suspend the writ of habeas corpus 
belongs to I he Congress and it can only be exercised by the President 
w hen expressly authorized by the Congress, 'fhe same rule obtains 
in France, Under the law of rhe 3rd .\prll, 1878, i'ttat dt .wgf can 
only be declarixl by a law promulgtited by the T.x:gis[a(ure:, but when 
the IrfTgisii'iture b not in session, the President of the Republic h.is the 
{lower TO make such a dccluralion with the concurrence of the Coun¬ 
cil of Ministers, but tliehcgUiatiire must hr summoned within :i period 
of tsvo days, and when the Ijcgislnturc has been dissolved, a aiaic of 
siege cannot be itcclan'd, even provisionaliy, by the President of the 
Hepuhlic except in the event of cxierii.i1 aggresston. In the (cclercf 
States of Liuin .\mcrka, its we have already seen, the [jower to 
declare an cmergcjic.y prtntarlly iK^long* to the Legislature. 

Sccomity, the power iif the Indian President to pruclaun an emer- 
g(mfy is purely a discretionary power; in other words, it is not subject 
to Ti^rw by anyjudkial :uilhnrIty,nor is it controtied by the Union 
Parliaiiit-nt, at least for a period of two months. The authority of the 
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Tartiamcnt only comes into play when Iht PreMtlent ticstrw that 
ilic operation of the pmclamalion should be extended for a further 
period. This is not (he position in any other federal or uniiary State. 
As SVC have already sceft, in Argentina and Brazil^ even when an 
eW4uif<t df fitut is declared by the Head of State, it is necessary to secure 
the approval of (he Federal Legislature, and, therefore, the Jiniitcd 
authority vested in the executive hi subject to wliat has been called 
Jtiim (fotHm (political judgement) of the Ic^lature. 

J hirdly, under tht Indian Constitution, the Proclamation of Em- 
crgcnoy issued by the Frcsitient may lead not ojdy to tlie suspension 
of the legislative powers vested in the Stntes but also entails com- 
pkte control of the executive power of the States by the authorities 
of the Union. Such a provision is not to be round in any other federal 
constituiioi]. Imlecd, where llic feileraj authorities intervene in the 
affairs oi the meiRber Slates they do so to protect the establisEted 
authorities of the States and to rnalntaiu their constitutions. An in- 
le rest i OR example of (liis is furnished by the ease of the intervention of 
the Swiss Confcdcraiion In the affairs of the Canton of Ticino. The 
Federal Council of the Sivis.iConiedcraiiun declared ut its tne^sage 
of till- 22»d September, 1390, that the first laskofthe Cojifedcradon 
was to Suppress disorder and dissolve the rebel govcmnlcnl ami the 
second tluty was to restore the authorities removed by ike rcbcUlon 
and to maintain the Cantonal constitution, (Dc Salis, op cit 
Vol. L p. 120), 

ill till- fourth place, tinder Article 35fi of the Indian Constitution, 
while a Froclamaiion of Emergency ia in ojieration, any law may be 
enacted by a competent authority and any executive action Liken in 
total Of partial disregard of the fundamentai rights enuiiierated in 
Article 11), and any law so made remains in force dtiilng the ciintmcy 
of the Proclamation. It is also provided that anything done in deroga¬ 
tion of I hese rigUta by virliie of any taw So made cannot be thahenged 
in airy I'-ourl. t urt her, ArtLrle 359 an t horizes i he President to luspend 
iJie right ti> move any court for the enforcement of the rights men lion' 
ed in Part 111 of the Ckmsiiiution. It has been argued by no li»s an 
aitthori^ t him Bit Ivor Jennings that the menu ingofthese two Articliis 
ol the Cunstiiution is not elcar. A careful analysis of the provisions 
docs, howevCT, indicate tJiat tlicy arc dearly distinguisliable. Under 
the first Article, thosefuudamenialrights w hick have been exclusively 
I^erred on diijwni can be abrogated dlhcf by law or by execu¬ 
tive acnon. fhe second provision covers not only die futidamental 
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righ ts of die ciiiacns but also those which arc available to all persom^ 
cilbciis and foitiigticrs, such ai prolccUon against arrest and deten¬ 
tion and proieciion of life and pcrrsoiml bberty. In these cases, 
the right to constitudonal rrmcdies is mereSy suspended and there Is 
no question oi their abrogation or denjaJ. In oiiicr words, if a per¬ 
son is arrested and detamed in rontraveniion of Artidc 22^ such 
arrest and detention continue to be illrgal, but the person aggritJved 
canitot stTk any con$titud 0 nat reroedyfor thcc^dbrcciiicntofhis right 
for the period specified iji the order of the President. On the other 
hand^ a law may be enacti?d denying frecdum ofc5<pre^ion to eklzcns^ 
and a person may be arrested for the violaticn of the lawv Such 
«u:tion on the j^nirt ofilir authorities would be iavsTuLmid could not )x: 
chaUenged i^ven w hen the Proclamation of Emergency ceases to be 
o^wnitive. It tvould, therefore, be clear that tlie powers conferred 
on die atithofiLies in resjKJCt of abrogatTon and suspen-sion of fnnda- 
menULl riglUs are extremely wide and extensive. This is not tiie ease 
iiJideroLhLTCoiLititulions. As we havcalrendysceiii imdcr the Mexican 
Conititutlon, the potver 10 suspend constitutional guarantees refers 
only to such rights as it may be found necessary Co suppress for the 
purpose of dLallng with tJiecmefgcnfiy. In France, on theotlicrhajid^ 
Section 11 of the Statute of 1849 expressly declares time noiwUli- 
Kiandmg the stale of siege^ tlie cltixens continue torxereisc the rights 
guaranteed by the ConstiEntion csccpt Ircedom From hnusc-seaixhi 
freedom of speech smd freedom of assembly. In Argentina the 
suspension of consbtuilonal guanijttees cojifetn on tlie es^ecutivc 
iiuihorith^s no power odicr than that of arrest and transportation 
from one part of thr territory to another. 

Finally, therein a fimdarntniai diffeaxnco between the cmcT^cncy 
pciwe rs of t he [ ndia n Presi dent a nd t h e system of «fa de sitio . lender 
the IndiaD Const!EnLion, ihc President may suspenti the consiitu- 
tioniil proviisioiis relating to a State if he h satisfied that the govern- 
tucfit ^if iUc Stale cannot be carried on in accordance vviih tJic pro* 
visiems of ilir Const! hi cion. In oilier words, in ihc event of un miT- 
gcticy'i not only the legislative and eicecutive power of the member 
Statics may be curtailed and controlled by the Union auiJioriiJt^p 
hut the l\<?siLlejjt may also suspend the operation of a substantLiI 
ptirtioii Lif the Ckimtliutioii. Such a vast and extensive power is not 
to hr found ht any other ean^uUution. Neither the President ncirany 
other fi^drral ati[hor]t>’ Vias any power under any other consiituiinn 
to suspend or abri>g:itc the rights of the membin^ Stated, 'Fho only 
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to tlic tronlrary wM to be foujict in ArticJr +8 of the Wtimar 
CotistiLiitiDn which lias 1>ccn tegardedby almost all German jurists as 
laying the fouDdatlon of German dictatorship. Oil the other handp 
it has been hold l>y the Supreme Court ofArgontijia in the fiimom 
ease of h n Aiem^ FaUo$ 54, p. 432, that even ditrinji nia<h df silh 
tbi: t;xt;culi\x authoiilies of the Republic had no power to suppress 
the pubhc ailthorities of the States^ In that ca^e the pctltiojir-Ti a 
Senator, had been armied during a 4Utc of siege for having insti¬ 
gated the armed forces to rebel. I'hc Supromc Court made i ho follow¬ 
ing nbiicTvation: state of sic^, far from suspending the public 

iiutherjtics, must serve to protect them against dangers of internal 
troubles or eictertial attacks. Every measure which directly or In* 
directly aflccts the existence of these public authorities and which 
has bam adopted by virtue of the pov^ers conferred by a state of 
^irge iiiiist be deemed to be contrary to the essence of the inELtiLution 
itself and violaieii the spirit of Ariiclc 23 of the Consiiiution."^ It 
would, Ehcrcfdrcappear that utdlke alLodicrfederal consiitutlom, the 
of India contains provisions wlucJi not ouly imabb the 
Union aiiihoritica to abrogate llie federal characicr of Uir Comtilu- 
liun itwjir, blit also to establish 4 virtual dicUitorship of the President 
of the Union. 

The Ordinance-Making Power of the Exccntlve** Strictly 
spc:aking, this is not an exclusive powder of ihe Union bul olso bdojigs 
lo ilic States, The Comlitution auiliorbcs not only the President of 
die Union bul also dm Governors of the Stales Ui entrmch upon die 
powers conferred on the IjcgisSaturt^s. \V> have already seen that 
executive authority ilocs imi merely mean the powxr to execute laws. 
In modem democratic States, the executive has also come to seeuru 
ihc virtual monoptiiy of legislative initiative, 'flicrc is, ticsidcs, the 
power of the executive authniitic^ to ntakc rules and regulations* 
According to Leon Duguit, this power of the head of the executive 
fiilh under five differcjit categories. Strictly speaking, there are, 
however, only ilirce. First, dicrc b ilic power to make rules for coU 
onial tetTitotic^!, as, for rssimplc, the power of the Briibh Crow'tt to 
make rulcss for British Colonies or the pow-er of the President of die 

♦ irnn. hju \xm mid in Ihr Uniird fS«uri Am^rricp, ljul there iLinRaoilLr 
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Pit^Dch Republic lo |f»uesiEnilArie^Iiitioii^> ScronUly, the power ol' 
the Head of Slate to make rules and regulttiioiis, as, for imtaiice, 
under <Txpress consuiuiioiitil provtsiom. Finally* there is the power 
of die Head of Slate to make rules delegated to it by the legislaiure. 
(Afamia/ lit dmt eitmtiJutmHtl, pp- 521-23). 

’Fhe pTovisinus of the Indian Constitution, however, go bey'did 
these limits, L'ndcr Article 123, if at uny time, except wtwn both 
Motiscs of Parliatncjit arc in session, t!ie President is satisfied that 
citeunutances ciwat which mi tier il iiecessury for liini to take im¬ 
mediate ueiton, he may promulgate such ordinances as tlir circums¬ 
tances appear tn hitn to re!f}ulrt;, ’I’be power of the President to mate 
ordinances under the Article covers the entire legislative field of the 
Union Parliaimuit. There b, however, one limUation. 'fhe Constitu¬ 
tion requires that any ordinance promulgated by the President shall 
l>c laid before both Houses of Parliament and shall cease to operate 
at the expiration of six weeks from the rc-as-wmbly of Parliament, 
unless it is appru\xd by both Houses before the expiration of tfiai 
period. Si mi Lit powers have been conferred on the Gov«*rnors of 
the Stales. 

Roth these grants arc of an extraordinary nature and do not find 
any precedent in any otlier constitution. It is true that under the 
doctrine ofnee<»sity, wUtchb neeepted os valid in some of the coun¬ 
tries of continetital Kurope, the Head of State is dremed to have 
inherent power to Icguibtcin ilio event of n grave crisi* or emergency, 
hut the principle of ,VatwrA/ does not cxttmd to the powers which 
have been conferred on the licud of the executive under the {ndian 
Const it Mt ion. Tims, in I tidy, for tiistunce, Ute Court of Cassation of 
Rome has reixratedly laid tlfwn that the executive authority of the 
Stateis competent to enact laws in exceptionul cases of urgency and 
indispensable necessity. (Sec, for instance, Simtagflv r. Jinn. Foro 
it. ) 924. t. 1781) But, 05 Orbndo points out, the necessity w'tuch 
justifies such action must be absolute; mere convenience does not 
afford any protretton; nor does it justify tlie executive nuthorilics 
to claim that expeditious legislation w'ois more uuefuL (Op, cit.. pp. 
228-22B) It has also been held that a legislation enacted by the cxe- 
cudve authority is subject lo judicial review' if it constitutes a simple 
act of government, bul not when it has the impriui of an extra¬ 
ordinary legislative act, in whicli case the court can intervene only if 
ihc conditions of necessity and urgency do not concur, I'urthef, even 
in coses of urgency the validity of the legislation of the executive 
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auilioriiy must be negatived when it comes inio cottflicl with thu 
right upon iiidividuai.' ThispoiUion hi«bccn siahUbtcil by Article 77 
or the Coustitutioti of IM7 which aiitlitjri?,ci the esecuiivc to issue 
iktrccs In txtraortiinary cases of necessity and urgency, but requires 
that sucii (Jf.trcea must be iorunedlately iriuismilted lo the LegUia- 
ture for their conversion into laivs. I f they are not so von verted within 
0 period of sixty days from the date of their issue, they bci ome void 
(th \jdiia. The Supreme Court has, hoivever, held that AvTvcIc 77 
has not abrogated the right under the previous law of necessity. 
(Guarlao, op. cit., at p. 217) It is doubtfut wlutiicr lliis conclusion 
will be endorsed by the Constitutional Court, ai the proposition 
does not appear tn be defensibk on logical or legal grounds. 

The position is different nndcr the Indian C:onstitulion. The 
authority of the President or the Governor of a State Is under the 
Indian Constitution purely discretionary and not subject to judidai 
review. Nor is it necessary that the power veUt'd in the Prcsiderit 
or the Governor of a Sute should be exerdjed only in cases of ev 
tremc urgency. Indeed, the power of the President to Icgblatc has, 
since the commencement of the Consdiutiotj, been exercised to cover 
ttr^riy every kind of legislation, parUcuiarly legislation of an econo¬ 
mic eharacicr where there was no immedliUe iifictrisity, 'flic power 
of the f fcsidciit of the Iitdtan Uttton would, therefore, appear to be 
larger than that permissible under tlic iloctrineof S'pUethL Almost 
all eminent jurists in Germany, where the doctrine was first pro- 
potindct}, agree that the system of only applies in cascis of 

grave emergency. Laband, for iostiutcr, conicnds that tltc right of 
the Kaiser to legislate under the Cotwtitution of 1871 could only be 
luvoked after a dec! am lion of w'ar, "i’he only parallel is to be found 
in Aniclc l'l of the Amtro-Hungariatt bw of 11167 which authoriaed 
the Austrian Kmperor to leglsbte when the Rcichrut was not in 
session. Similar provisions were to be found in tlieconstitutiojisof 
the German principalities before the Sthltmnkt of 1871. There Is, 
however, no modern prccctlcnt with the possible exception of the 
now defunct Constitution of Czechoslovakia which empowerixJ the 
executive authorities to enact “provisional legisJaibn” during the 
rceeis of the legigbture. Here, again, sve sec evidence of the legacy 
ol the Viceregal regime, for the historical origin id Uir lecisbtb*c 
authority the President of the Republic is to be found in the I ndhm 
Councils Act of 1861. 

< See llw: cues died in Parpa^^UiIi), Ciali}»u3taeU, pp, 


CILVPTER IX 

FINANCIAL POWERS UNDER THE LNDIAN 
CONSTITUTION 

The Prolilems of Federal Finance. 1 1 has alreaily been indicated 
that an essentia] fcatun: of federations tit the distribntioji of smxrcign 
powers between the centra] aulhoriiics and die constituent units. 
It foHows, thcrefort:, as It to^cal coroilaiy that the financial powers 
of every fedenil State must simitarty be pariitioncd between the 
central organization and tlic component States. Every' federal State 
is, ihcrcrore, led to seek and cstablisti an equifibriuRiiu the finanual 
relatiotut of its diverse oigans. Contribution to the ezpcndlturo of 
the federation and paruetpation in its resources! in other words, 
division of die financial sovereignty of a federai Stale constittitcs an 
intricate and complex problem. It has been asserted tliat finondal 
sovereignty is not sovereignty ai it appears from the conslitutioti but 
as it exhibits iudf in the walking.' This is only partially true, for the 
division of financial sovereignty must in all essentials correspond io 
the dtstribulioin of legislative and executive powers as embodied ui 
the constitution. Indeed, several eminent authors have he hi that the 
equilibrium of financial relations or as it U called by 

German jurists, must depend on the sohiiion of the problem of divi* 
sion of sovereign pow'ers. Thus, according tojessen, **ihe object of 
the regulation cstahlUhed by ^nmzfiHsgUuk is to guarantee the sails' 
faction of the financial needs of the constitutiemoJ entith'S esUl>Iuh- 
ed in the State, but the financial needs arc delimited by the extent of 
die fields of their activity," He, therefore, assem that the establish¬ 
ment of ji£ii(m.!;a(ug/nVA must'*bc conditioned by the obligations which 
are incumbent, in point oflaw or fact, on die constitutional entities.'’ 

Two factors of capita I importance dominate the entire question of 
federal finance. In the first place, as Delpcch rightly points Out, (lie 

‘ fkvr, 7]tff9 md Pntetk* (f Atmim C'tuniiAiMtf, ViJ- L. p. 316, 
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banlcn of public r?5cpfrndittire miiai be distributcil in such 3t inauACi.' 
iliat, rmrn all EcrriloriaJ poin ts of view, the meidentx must bti equal 
whhoui cjisci of fiscal msis or of double usation. Secondly, the rc^ 
sionercsof a federal Slate must be distributed in such a mamirr as to 
enable each oflhc federal uni is to fulfil iu obligations wUh the means 
placed at iti disposal and wltliimi the taxpayers having to suffer from 
tlic co-existence in the same territory of several author Jlirs having 
coneurreiit powers but with different aims and nt-ed^. These hvrj 
faetors make the problem of fimnz^usglfich cs^treiiiely inmeatc and 
dilTicult of solution^ 

Finer contends ihot although thorc may be a large variety of 
iiieLhods of distributing taxing power, thrive arc all applicattoufi of 
tlirec basic methods: (a) the States ®iid the federation may fr^ich Iiavr 
tSicir separate sources* insulated and exclusive* or concurrent; {ft'j 
ihc fuderaiion may levy aJ! taxes and only assign the yield of some of 
thetn to the States; or (^^) the Smtes may levy all taxes and assign a 
poniori of the retirm to the redcratioit. {Op. ell,* p. "i 15) This Male- 
menl U obviously erroneous* In the first place^ it is not true of any 
existing federation; there is no federal eonstitution^ either extant or 
defunct, iit which Finer’s second or third mcihod of distributing 
revenues has IwMm compIcU-ly aidoptod. Secondly, ihrrr is a clear 
confusion in die staiemeni 1>ciween taxing power and the yield of 
taxatinn. The methods of pariitioning taxing power are eniindy 
distinct and scparale from the question of disirihution of the yield 
of taxation. Tlic classical German school ofjuriapruckuce has rightly 
pointed out dial the financial sovereignty of a Stale cmbnucs two 
disuiicl clemeiLis; ahjdishohfii or ihe Boverngn power of taxation, 
and ffitagihMi of the right to the yirhl of taxaiinn, Mlu- problem of 
federal finance, thm-cfotct txtsoIvcs itself into two dear and ctiffcfcni 
issijcit: (t) how is the taxing powder psinilioned bciwxien 

llie rrderaiion and the States? ami (2) is the yield of a tax. wtiriher 
t inp Ased by the fedcra lion or the Sta tes * dislribu ted betvv ten I he Sin tes 
and Lhc federation? To these must be added a lliird impmlanl 
question: docs thr fe^lcratifni gixinl any subsiity to the States or do 
the Slates make any conlribntioti to the federal excht^iner? Every 
federal constitution musl be examined from these three disiinct and 
separate points of view. Every system of federal Bnancii mtist lje 
analysed with a view to aaccrtalning Itcnv thowr ilircr problem liave 
beeii solved* 

partition of (he Powtt of Twation* The problem of the dis- 
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tnbution of ihe taxing powtr of a federal State lias Ijceii solved in 
difTcrciti wa\Ti in diflerent comtitutiont. GtniRrnUjr speakii^, 1 tlE^e 
solutions range from ihc syswin of rigid separation or v^hat has been 
rolled by German jurists the on the one hand, to one 

of eoncnireni powers or the Miscfiuagujfium^ an the other* Tlic ftrsl 
system prescribes a clear-cut demareation between the (wo fields 
ol taxing power. This is of two types. According to iJie first type, 
spectfied tnatterx are placed within the exclusive competence of the 
federal govtmmcni, while residuary matters lie entirely at the clis- 
posid of the Eonstituent units, Tlic second type eofit-iins a simple 
enumeration of the matters in respect of svhich the comdtueni States 
have exclusive power to levy taxes, while all other mailers itelong 
trxdushxly to the redera] sphere. An interesting illustratiou of the 
first type is lo be found in the Constitution of Sw'iucrtaod which con¬ 
tains an express cimmcration of matters falling within the sphere of 
the CionfcdcTatioiL These include military excmjitlDti taxes, federid 
customs duties, revenue from posts and telegraphs, revimuc from 
the gunpowder monopoly, stamp duties, taxation on a!v<iholic bevc* 
ragr*, .-rnd taxes on commercial and industrial professioiis. The 
Cantons, on the other hand, rnjoy a separate field of taxation in view 
of (he fact that, in accorrlance witli the general principle laid down 
in Article 3 of the Constitution, residuary powers of taxation arc 
vesietl in them, Anothr-r instance of the Traimmgs^ji.ltem is furnished 
by the Cionstiiiition of Argentina. Under Anide4orth<:CtijjxtitiitJi>n, 
the revenues of die FcdEral Exclieqiior comprise the yield of Import 
and export duirett, the receipts from the sale or lease of national pro¬ 
perties, the revenue from posts, public loans and credit operations, 
and such other taxes as may be levied by llie Federal Legislature, 
TIh?sc provisions must, hovicvcr, be mad with Clauses(1} aftd(a) of 
.Article 67 which make it quite clear that the Federal Legislature is 
eudilctl to levy direct taxes only and for a limited period, Outside 
this clearly defined federal sphere, the I’rovinccs enjoy residuary 
powm of taxation by virtue of the provistort embodied in Article 104 
of the Constitution. This position has been made aburidautly dear 
by a dedsiou of the Supremt* Court in svhtcli it has been laid down that 
“the impodtioj] of taxes, ihe selection of taxable matters and the for- 
malitin of their collection belong to the exclusive sphere of the 
Provinces whose powers tvitbin their respective jurisdiction arc as 
ample as their legislative power.” (Fallos 105, p. 273). 

The second type of the TVfluiKagiryitatt is to be found in th? 
le 
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Comdtucions of Burma and Canada. Clause ( 1 ) of iSccdon % of the 
Burmese Constitudon piovides^ that the constuaeni units shall have 
power to levy taxes in mpcci of matters enumcmed in the Fourth 
Schedule Id the Comtituticm, while Clause ( 2 ) la}*! dov^Ti that all 
other sotiTces of rcvaiiie are assigned to the Umon. The Canadian 
Constitution Act conlers specific powers of iMalion on the Provinces* 
and these include direct taxation within the Province for proviuctal 
purposes and the power to graxit Ikcnces in rtspect of shops, saloons^ 
taverns, and auctioneers, etc*, for the raiding of revenues for provirt- 
ciai, local or municipal purposes. ITioe items constitute the entire 
field of provincial taxation. Subject to this grani^ the Dominion 
Parliament has power to raise money by any mode or system of 
taxatiouH It should also be nDied that the Parliament of Canada is, 
in addition* entlt] 1 ^d to levy direct lax« for non-provLiLcial purpose; 
and this is the only element of the second system in the financial 
organization under the Canadian Constitudon. [Caron Thi Km^ 
( 1924 ) :\.C. 999 ]. 

The MiidiungsiysUm or the system of conciirrcrii powers permits 
the federal government as well as the governlurru of the constituent 
States to Ic^'y taxes in respect of the same siii^ect matters^ A typical 
instance in point is to be found In the Consutatkm of Mexico- The 
financial system under the Mexican Consiimiloa has been thus des¬ 
cribed by the Supreme Court of Mexico: ^^TIiCiNatioual Constitution 
does not prescribe a dcttmitatimi of the federal and Slate competence 
in respect of the imposition of taxes, but fijllows a complex ^yatciti, 
the fuudaTnenta! premises of which ate as follows* (ct) coTicum^ce of 
the taxing poivcrs of the Fccierution and the States In regard to the 
majority of the sources of levcnuc (Aiiiclc 73^ Clause VIl and 
Article 124)^ (A) linriLailons on the taxing power of the StaU^s^ by 
express and contrete reservation ofspedfied matters for the Federa¬ 
tion (Article 73, ClattsesX and XXIX); and (c'l exprr^ssj JncsHrictiuiis 
on the taxing pow'crof the States (Article I17,c:btiscsiv.v, VI and 
VII und Article 118)-”' Similar tTjcamplc^ of the system of con¬ 
current powers arc to be found in otiier ftnicral coostUmions. For 
instance, the Consdtutjon of ibc German Republic cotitains 
fuiaadal provisions wbich arc primaiily based on the concurrence of 
tic taxing powers. Clausi; (2) of Artirlc 105 of tie Constitution layR 
down that the Fcdcratioti shall have conemrent powers in respect of 

I In Sent, jiwt, App, Vol. Itt, 4 I p, tfl26, 


Finaf}dal Pawns 


m 

exdjsc and on bu.tin.c^s trama{!rtionit; on inCdmCi 

uilicriiaAtc and raxc^f on immovable proper lie* and btisi- 

nesa* This h the fidti of taxaiiou which i$ shared by the Federation 
with the constituent uiiita. But apart from tins sphere of concurrciit 
powcTfj Cbtuse (1} of Article ISS also recc^nizci the exclusive power 
of the Federation in the matter of ciismms and financial monopolies. 
A simtlar type of distribution of the taxing power b to be found in 
the Australian Consritulioti Act* Section 51 [iT) provides tlial the 
CornmonwcaJtb Parliament svhall have poi^^cr to mate laws with 
respect to taxation, an m not to dbcriminaic between Stntc$ or 
part^ of States^^ Subject Lo the prohibition against dberiminatiemr 
the taring power of the Federation is* thereforej unlimited and abso¬ 
lute. But thb is not an exclusive power, for under Section 107 a con* 
sdtueixt State enjoys every powxc wkcliit had at the esublishmcnt of 
the Cammonwrakh^ unless it has bwnexptc:sslv vented in the Federal 
Legislature or withdrawn from the Legblaiurc of ihe Stale. In other 
words, the entire field of taxation is shared between the Common- 
wcalili and the constituent States. Tlsc only exception to this general 
rule b llial the Icv'y of customs and excise duties belongs exclusively 
to the Federal sphere. The effect of these provisions has been thus 
stated by an eminent jurbt: 'The Federal Parliament could impose 
taxaLion in every shape ^uid form, direct and indirecii to the mono 
poly of all sources oF rc\^enue and to the exclusion nnd cwntual des¬ 
truction of the States. 'Flie gradual cxtcmlon of Federal Uxatlon and 
its inrringement on the original tax*gathcring preserves of ihr States 
U shown in the exclusive Federal control over cuaioms and excise 
duties and in the double laud tax (Federal and State), in the double 
income tax (Fetleral and State), in the double death and succession 
duty (Federal and Suttc).. The Federal Parliament Ims abo undett^t- 
ed the States in imptwing an Fntcrtaitinieni Tax.""’* This statement 
emphasizes thcilangcr inhr.rerit in the AfisckmgijysUw wliich lias been 
primarily responsible for the weakness of the financial position of the 
States m Australia. The same system of concurrent powers prevails 
under ^hc Constltuiiou of lie United Statca. Ariiclc I of tlicComt!- 
tution authorizes the Congress^* to lay and collect taxM,duttes^ imports 
and exoGcs, la pay I he debts and provide for the common defence 
and general welfare of the United Sut<:s^'. Thb power of the Federal 
Legbtative, U not, howCTcrj exclusive and the entire field of taxation 

■ Qfuck^ Thi ^ CoinifWiim/iA oftJ ^ ai p. 
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equally falls within ibc IrgisTativc cflrnpcinx« of the States. Tlic 
only ifstrictiODf on the taaiiig power of thr States is that thry catuioi 
levy any emtoms .nid excise duties or duties of |onniq;{^ Subject to 
this cxclusioti, the taxing powers of the Federation and tJic Slates art: 
coneuiTcnt, 

Iktwcen these two forms of distribution of taxing power, there arc 
various conilitnaiions of the TreHnungstjitfr^ and the 
An intercstiitg instance in point is furnishrd by the latest Constitu¬ 
tion of Brazil. Thcntctliod of distribution adopted in the {Jonattiu- 
lion recognizes not only the system of rigid separation hut also thai 
of concurrent powers. Artide 15 lays down that U is the prerogative 
of the Union u> levy taxes On the import of merchandise of rnrdgn 
origin, the consumption of goods, the poduetion and distribu¬ 
tion as well as the import and export of lubricants and com¬ 
bustible liquids, imeome and profits of any nature, transfer cnee of 
funds abroad, and atTatrs relating to the economic life of the Union 
and acts and instruments regulated by rcderal taws, 'fhe field of 
Forlcral taxation is, liicrefore, clearly demarcated. On the other 
hand, Article 19 specifics the matters which fall exclusively within the 
taxing power of the States. This is not. however, the romplctr picture, 
Arnclc 21 adopts the Miictiungs^j.tfm and lays down tlial “tlir Union 
and the St.atcs have power to levy taxes oilier than iIkmc aiithnrizerl 
by this Constitution, but the Federal tax shall exclude the idi'tilh al 
Slate tax.” 

Taxing Fewer under the Indiui Constitution. The finanritil 
provisions of the Indian Consfitutton clearly show that ihc Consiiiu- 
tinn follows primarily the principle of rigid separation iDoi 7iv/u«tfj|. 

in the matter of dtsiributioD of the taxing power lietw'crn the 
Union and the miimber States. Tiic two fiscal spheres art distinct 
from each other; whatever the Cotistitulion allots to the Slates is 
withdrawn from the hands of the Union; on the other hand, the 
Slates ate not rniitletl to encroach on any fiscul matter which the 
Constitution Im not particularly assigned to ihem, for all umttm not 
si^dfically eannarkedforthe States by tlic Comutu lion fall e.xc]usivety 
ivithin the sphere of the Unon. Thus, under ilir Union List, the 
following matters fall exclusively within tlic competence of the Union; 
taxes on income other than agricultural income; corporation tax; 
taxes on the capital value of die assets exclusive of agricultural land^ 
ol individuab and compames, and taxes on the capiud of companies; 
Iff minal taxes on goods or passchgers, carried by rail, sea or air, and 
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uix<‘3 on railway Hires and Erefight^; othti Ilian stamp duties an 
ironsujcUojis in tUsck cxcbajigcfl and futureft markets; taxes on die 
sak or purchase of newspapers and on advcrtisciociits poblislied 
iliercin; customs duties including c:^pQit duties; excise duties on 
iobaci!0 and other goods manufactured or produced in I ndia except 
lilcoholtc liquors for huruan constimption and opium, Indian Iicmp 
and other narcotic dntg.^ and EiarcoUcs, but including medicijial and 
toilet preparations containing alcohol or any other excluded stib-i- 
inner; estate duty and succession duty in respect of properly otEier 
(lian agricultural land; returns of stamp duty in respect of bills of 
exchange* cheques, promissory notes, bills of lading, letters of creditp 
policits of insurance, tramlef of shaneSf debentures^ proxies and 
receipts. In addUiorit the Umon has rcsiduaiy^ powtirs in the maiter 
of nixatiotij for, under Entry 97 of the Union List, any tax not 
nirntioncd in the Stale or ConcurmiL List QxlU within the exclusive 
conipcicncc of the Unian, 

Clutsidr the clearly demarcated sphere of the Union, the States 
enjoy t^xclusivc limng power in respect ofthcfotlowing items: land 
revcmic; t axes on agricuhnral income; estate duty and succession duty 
ill respect of agricultural laiid; tandsand bnilili ngs; taxes cm 

mineral rights subject to aucli limitations as may be imposed by the 
Union Porliaiuciit; taxca on the entry of goods into a local area Uyr 
coiisuitqUioni, use or $a]e; taxes on the consumpilon or sale of cJ^^clTi* 
city; Lixo on the sale or putebase of goods other than newspapers; 
taxes on advcrtisenicnts other than advertiscmenU published iu the 
newspapers; taxes on goods ajid ptissetigers carried by ro^ad or inland 
waterways: laxes nn veliicies suitable for ii^e on roads, indiiding 
iramcarx; taxes on animals and boats; lolls; £axc& on professions, 
tradeJi^,calltngsand empbymonT;capiuition taxes; taxes on luxuries 
indudiiig taxes on enicrLammentii, belting and gumbling; extist* 
dtitles on idcoluibc liquors for hum an cornu mptioii, aiidupiumj 1 ndian 
birmp anti tsihet narcotics niarmfaciurcd or produced in thr Stale 
(but mjt intluding medicinal and toilet prrparationa contuinifig alco¬ 
hol or any such substance) and countervailing duties at dm same or 
lo^v'cr rates on simitar good:! maiiuAicturcd or produced elsewhere Lu 
India; rcturm of siamp duty in respect of documents oilier than dime 
xpecibed in the Lltiion Li^t; and fees other than court fees in respeet 
of Any matter in eluded to ihe State Cist^ 

^llif: ^^ysTcm embodied in the Indian Consthudon is not, however, 
one ol rigid separuTion, for the CJomtiiudan expressly rtcogni^tes tiic 
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codicurTcni powers of the Union and the States in regard to tvra suh* 
jeet matters of taxation. These arc i stamp duties other than duties of 
fees collected by means ofjudicml stamps, but not Includiiig rates of 
(lamp duty; and fees in respect of any matter included in the Con- 
currcni List, but not inrludiug fees taken in any Court, 

E]cprefi 9 Uznitatlons on tbe Tanog Power. Under the Indian 
Const]tuiion, the taxing power of the Union as well as of the States 
is subject to spccilic limitations^ Apart from these limitations, the 
power is plenary and absolute. The first limitation which the Coc- 
slitittion expressty sets forth is that no tax sliall Ur levied or collected 
except by atithority of Jaw. This provision is applicable (o any and 
all authorities including ilic Union and State Govcrtiments which 
exercise any taxing power under die CionstitiiUon or by virtue of a 
law made tliercimdcr. The prohibition is as old as th« Magna Carta, 
and *'by the sUtuir 1 W. & M., usually known as the flill of Rights, 
it was finally settled that Uicre could be no taxation in this country 
except under authority of an Act of Farliiunent,” [per Parker, J, in 
Jtoiriti V. Bank <tj £nje/and, (1913) ] Ch, at p.S l] The limitation has 
sometimes 1>ecn expressly embodied in the constitution, as in Article 
265 of the Indiat] Consututton. Article of the Japanese Constitu¬ 
tion similarly states that “no new taxes shall be imposed or existing 
ones modified except by law or under such conditions as law may 
prescribe." Under other constitutioiis the Itmitafion has bcenesolvcd 
by judicial interpretation. For instance, in die Uni ted States of 
Anierica, where no such constitutional prov-ision exists, it lias been 
held that the power of taxation ts exclusively a legislative Amctioti 
and mast, there fore, hr exercised in the same manner as a legislative 
power. (Gtet» o. Fra^rr^ 253 U.S. 233) licciion 5! (tt),read with 
Section 55, of the Australian Cj^naUtution Act makes it quite clear 
that the power of taxation can only be cxerdsed by the legislature and 
in the form f>r a legislative eimetmrnt. This rule of the common law 
has also been adopted in other constiltitions. Thus, the Supreme 
Court of Mexico has laid down that "in order that the collccdon of 
a tax may be wclbfounded it is necessary that there must be a law 
imposing it and that the fiscal authority in ordering itscolkclion must 
conform to all the precepts of the Liw; oilit-rwisc,, the order for the 
collection is neither well-founded nor Justified.” (/n rt Btdffn J. 
Jfntan^ Sem, jud., \’oI- XXXI V., p. 2035), 

riic second limitation on the ituung pnwer ts tjiat neither tlic 
Union nor the Slates can levy any lax on the income and property of 
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iLc otbtr. Tills docs not, however, affect the validity of any tax to 
which the proj>erty of the Union was liable before the commencement 
of the Constitution until the Union Pailiamcnt otiicrwise provider 
by law, Xot does it pngudico the right of flic Union to impose any 
tax in respect of a trade or business ofaiiLy kizic! carried on by, or on 
behalf ofj the (^avemtnent of a State or any operations connected 
thcrcwiihi or any propoirj' used or occupied for the purposes of such 
trade or busini'^^ or any Income accrtiing or arising in conueetion 
therewitln Tile Union Parliament has, however, the authority to 
declare by law tliat any class of trade or business carried on by, or 
on behnlf of* the Government of a Slate is ifid dental to the ordinary 
functions of government and to exempt such trade or business from 
any taxation. It will be noticed that this limitation on the taxing 
power of Ihe Legislatures of the Union and the Stales is a partial 
recognition of llic American doctrine of tlic immunity ofiitstnimcntal- 
liies. This lays down that neither tEic Fcdemtlon nor a constituent 
unit can so exercise its power of taxation as to curtail the Icgidmaie 
powers of the other, or to interfere with the discharge ofits comtitu^ 
If anal functions or to obstruct m legitimate operauous. The rea»n 
of tlic rule was thus stated by the Supreme Court in McCultoch 
Ala^hnd^ 4 Whcai, 3L6: *^ihai the power to tax involves the power 
to destroy; that the power to destroy luay defeat and render useless 
the power to create; that tlierc is a plain repugnance in conferring on 
one government a power to control the constitutional measures of 
another, which other^ iti respect 10 tliose veiy measures, is declared 
to be suprcitie over that which exerts the control.'^ The doctrine has 
also been luloptcd in Dihei constitutions. For Instance, tlic Supreme 
Court of Argrnlijia has held titat neb her tliir Federation nor a Pro¬ 
vince can imped*: or prejudice ilie cserdsc of the kgHimate powers 
of tlic other by virtue of its legislative or taxing^ powers. di tn 

Jfadm /irgmina a. fVorij^'tr di Fallos 22G* p. WB) Section 

IMof ibe CommonwcalUi of Ausuolia. /\ct presctibes a narrower 
limitaciortH It pruvidci liuu a State shall not impose any tax on pro¬ 
perty of any kind bt:longing to the CUunmonweaSth wUhout the eon^ 
sent ofthc CommorTwealth Parliamcnti nor shall the Commonwicahh 
impofie any tax on property of any kind belonging to a Stale. It wlil 
he noticed that diis reciprocal obligatiun is only applicable to laxa-* 
tion of property and not to any tax on income or revenue. Moreover, 
the sintutory provision Ihls been construed in a lestrictcd seme. The 
quesdon of iu intcTfprelaiion was raised in Ail<fTnf]^~Cmffat for Afrw 
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StmA Tl v,Cfdtt£taTaJ{ImtsmSy 5 CuL.R. 81S, where thcGovemnieiit 
of New Suuih VV’jJm uintesded tint they were not hnblc to pay cus- 
tomj dutimo i he t'ornnon wealth in respect of steel jrAiis imj>ortcd by 
them for nsc in the construciion of State railways. 11. was iicM by the 
High Court ol Australia that a customs duty was not a tax upon pro¬ 
perty but on the importaiion of properly and tint the word **tax” in 
S^xlion 1 L4ilid not ludude indirect taxailoti such as customs tlutits. 
A sLuiibirly narrow provision is to be found in Article 125 of the 
C^aniulian Coustitution Act which provides that no lands or property 
belonging to Canada or any Province sball be habic to taxation. 
AnLUIter liioluiticm on ilw taxing power of the Indian Parliament is 
contaiiied in Article 291 of the Constitution which prescribes that the 
privy purse guaranteed or assured to the Ruler of art Indian State by 
virtue of an agreement concluded before the commencement of the 
Consdiution is exernpt from alt taxation ou income. 

I he other express limitations on tlie taxing power relate rxrhisivcty 
tu the ScatcSi As tide contuitis *^{bur separate and i[idcpr,*ndent 
rcslrictioiis” on the taxing power of the States. In the first place. 
Clause (I) of the Article bj^s djown that no Stale has amhority to 
impose, or authorize the imposition of, a lax o« the sale or purchase 
of goods where such sale or purchase lakes place outside tlie Suite. 
Tin CKplauation apjiended to this CMauxe states that a sale or purchase 
shall he dernjed lo have taken pkec in the State in which ihc gootU 
haveartually been delivered: as a direct result of such sale or purchase 
for the purpose of cotisumpiion in that State. Uis obvious dial ibis 
limiiation is an application of tbc general rule that the legishiium.r 
a State cannol enact laws with extra-irrriturial fiperaiion. The pre¬ 
cise elicct of this provision wtis cKauiiiH-d ul length by the Supri'mc 
Coun in Immunity i>, Slatt itf Bitiat, A.l.R. S.C. 1161. 

Ill ail ilhimiiimingjiidgemeni. Das, A.C.J. pointed oiii that On: pro- 
vi.sion owed its origin to the fact that under a similar provisioti of the 
Cuvemmcni of India Act, 1935 ihe Stale Ugishitum had rrsoroxl 
to the impuxitioi) of a tax on sale or purchnsr of goods on various 
grounds of lerritoriul nexm, and *‘this rcsulictl in muldpic laxation 
which tnanlfiiiily prejudiced the interests of the ultimate conxumrrs 
and abo hampered the fice How of inier-Siatc trade or coiumf-rcc.'' 
It wns hrlil by the m.ijoriiy’ of the Conri lhai Uic Rxiilaiiaiioii cni- 
iMxJicxl m aaii5c (1} of Ariiele 286 was inteiidrd lo sldb ih.* simsofii 
sale or puichasc fioin its actual situs under the general law to a fic- 
uoiial riius. and that this was only applicable to the caw ol sale or 
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purchitiic ofgocKli€uL;Ule the Siait:, Tlie point been futtlier ciai i- 

tied by llie dedsjon oi I be Supi cmc Couit ia it^m ^VnTfTin S(wo Ltd, r, 
(.Wer/or Suits A,l.R. ( 1953 ) SX\ 703 , where in tlie 
course uf inter-Siatc Lrausacttojis goods maoufiLctured in ^[adbya 
Prarlcsli were actually tletivtrad for die purpose of eousuniptioji m 
Ottar I’radeslh The Supri'me Court held that the Kxpbumtian iu 
Anielc 2tMi (I) (a) detmiiincd the State of Uttar Pradesh to be the 
State iu ivliich the salefitaoki place and wldch alune was entitled to 
itiipose a Sides lax wrt these iramacLiaiis. 

Thv ffccond lintitadon impaled by Cbusc {1) [b) of Article 286 on 
t!ic taxingpower of the States h that the Legislature ofa State cannot 
imposCj or autliori^e the imposidem of^ tax on the sale or puiclmc 
ofgood$whci'c such sale or pufchase udtcs place in the course of the 
itijpurt of ilie guudi into^ or export of the gfx^d^ out of, the icrriiory 
ol India. A timibr provision h to be foiuid in the Constitution ul'lhe 
United Stales u liich lays dotvn that “no iStaic shalh w ithout the con¬ 
sent ot the Congress, levy any imposts and dudes ou imports or ex¬ 
ports^ except u'liat may l>c absoluirly necessary for executing its in* 
spccdon lawjt.” Article 117 of the Coiutitution of Mexico similarly 
imjsoiies a ban on tlio States in respect of levy of any kind of tax or 
duty on the import and export of goods. The precise scope ot this 
resmctiuii under Article 285 of the Indian Consdiudon has been 
examined by tlie Supreme Court in several cases^ and certain prin¬ 
ciples truiy now lie regaidcd m well established. In the first place, it 
has been laid down dial “a £ale hy export involves a scries of integrat¬ 
ed urciividt^ commencing rnom the agixemcmt of sale with a foreign 
bkiyrr and ending with the delivery of die goods to a common carrier 
for irniifipoii mil i>filic country'by land or sea. Such a sale cannuL be 
dissbc-uited from the rxpoii wilheui which it cantinl be ciTectualcd, 
^nd the jale and rcsuluint exporl form part of a single Iramacdoiii 
Oftlirsc two integruicd activities^ which togethercomdtute an export 
s-alr^ whichever lirat occurs can well be regarded as taking place Mn 
ihe course’ of the odicr-^ In olLicr words^ export-saJes amlimport- 
purtliAxeij of coturniHiidc^ lie outside ilic taxing power of the Stale^i 
[Siuk Trm^anceri'fSiiihm r- //ywiAuj CampaTij^^ Ai.R^ (1952) S,C, 566] 
flu^ view ivai alfirmed by the Supreme Court in the subsequent case 
of S'ttUf pJ Mndms Curimh Mda & Cc., Ltd., A.I .R. (1956) S.C.158, 
where Daa A.CJ., drUvcring die judgcnieuL ofllic Cfourl^ held dial 
dealers who^ after seeking ordein for supply of uiitamicd hides and 
skins lo I^ind<in Uiiyers;^ wciil about jiurchnsing iiniamicd Iddes and 
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skim m o^d<^^ to implcrncnt sunli oriilani, were to pay salca tax 
on their purchases. The reason was liiusiutcd hy the learned Chief 
Justice: purchases wete^ it is truci for ilie purpose of export 

hut such purchases did not themselves occasion the export and con- 
sequeady did noi fatl witliin ttic exemption of Article 286 (1) (i) of 
the Ckuistitolion/^ Secondly, the cxcrnfftioii docs not cover ^*ihc 
last purchase of goods made b^" the exporter forthc purpose of export¬ 
ing them to implement orders already received from a foreign buyer 
or expected to he received subsequently in the course of business, and 
the first sale by the imjjortcr to fulfil orders puriiuant to whidt the 
goods were imported ot orders expected to be received after the 
itnptiri.^^ iSinu 0f 7fi!ranmti-Cc€hm eu Shantnugh^ VHas Ca,yhfw /\fui 
A.i.R^ (J95S) 333] Patanjali Sastri;, C. J* has thus ex¬ 

plained the reason of the ruJi:; “What is exempted under the clause 
Is the sale or purchase of goods taking place in the course of the 
import of the goods into or export of the goods out of the lemtory 
of India, It is obviont that the vkorcb "import inio^ and ‘export out 
of* in tliU context do not refer to the article ox commodity imported 
or exported. .... The word ^coitrse^ciymologicallydenotes nmycmenl 
from one pobn to another, and the expression 'in the cotitse oV not 
only impltes a period of time during w'hich the movement is in 
progress but postulates also a connected rclationj^ He, therefore^ 
Ircld that a sale in the course of export must be understood as 
meaning a sale tiUdng place not only during the activities directed 
to the end of exportation of poods out of rise country but also as part 
of or connected with such acLivttif!s. Tltercforc^ ike Legislature of a 
State can impose a tax in cascn where greeds arc pmrhasrd in the 
Stale for sale to dealers outside the State W'ho in their turn export 
them to foreign countries^ because in such a ease ilie transaction of 
Ktk is not an ititegral part of t:xport. Ram Bali Ram v. Stalt 

qf Bihar^ AJ.R. (1959) Pat* 30] Thirdly^, sale or purchase of go<^ 
effected with in the State by Iransfer of shipping documeuLs wliHe the 
goods arc in course of transit falls outside the taxing power of the 
Slate, [AVarr o/Trardnro^r-CwAiii i?. Skcnnmgha Fikt Ca^hfw FttUm, 
A.L1L(1953) S.a 333].* 

The tliird limitation on the taxing power of the States is that the 
Legislature rif a State ta not competent to impose, or nuthoriie the 
impositJon of a taxon the sale or purchase of any goodi where such 
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sale or punrha^e rakes place in tlic course of initr-Sialc trade or 
commerce. This limitaiion is, however, subject to the auiiioriiy of 
the Uiiion Parliament, to coiiter snch power. Ii is obvious that tliis 
ban on the taxing power of the fitates has been imposed in the inicr- 
cjl of the freedom orinurrmaJ trade, as pointed out by Das, A, tl. J. in 
Bmgai Immunity C^. v- 5/air ^^iAor, A-I.R. (1955) S.C. 661. In tliat 
case the appellant Company was carrying on the business of manu¬ 
facturing and selling biological products and medicines as a registered 
dealer in the Slate of West IkngaU U bad no agent or manager or 
anj' office in the Stale of Bihar, The Company, therefore, disputed 
their liability to pay taxes under the Bihar Sales Tax Act, 1947, The 
Supreme Court by a majority held that the Bihar Sales Tax fell within 
the prohibition ufClaiisc (2) ofvVrticIc 286 in so far as the Cotupany 
was eoncemed as the State of Bihar could not impose sales tax “on 
oui-of-Statc dealers in respect of sales or purcliases dial Iravo taken 
place in the course of intcr-Siatc trade or conunercc even though the 
goods have been delivered as a direct result of such sales or purchases 
for cons umpt ion in Bihar,” 

Finally, the fourth restriction, which is contained in Gausc (3) 
of Article 266, layu do^vn that no law made by die Legislature of a 
State imposing, or nuihorizing the imposition of, n tax on the sale or 
purchase of any such goods as have been declared by Parliament by 
law to be essential for the life of the community sltall have cfTect unless 
it has been reserved for the cotisidemtioii of the President ;uid has 
receivcxl his assent. 11 is evident that in thb ebuse “the Clonstituiion- 
makers* attention was rivcttcd on the character and quality of the 
goods tliemsclves and they placed a fourth restriction on tlic Biatcs* 
power of imposing taxes on sales or purchases of goods declared to lie 
essential for the life of the community.’' [per Das, A.C.J. in lUngal 
immuniij Cfl« p. Slalt 9 / Bihar^ A.l.R. (1955) S.C,661] In this connec¬ 
tion it is necessary to refer to the following obscn’ation made by the 
learned Chief Justice in the above ease: *'Tliese several bans may 
overlap insome cases but in their respective scope and operation they 
are separate and indepriidrni. They deal with differeut phases of a 
so le or purchase tu t, nevertheless ,they are distinct and one has noihing 
to do witlt and is not dependent on the other or others. The States* 
legislnti VC pow'cr with respect to a sale or purchase may l>e hit by one 
or more of these bans,” 

The Consttutiou prescribes ttvo other rtstrictions on the taxing 
power of the States. In the first place. Article 2$7 provides tliat no 
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State can impose u taj; on the constimption of ejcciricity by the 
Cloyrrnment of india, or on the sale of electricity to the Covemment 
for itscotutimption or on the sale to thcGovemtitem for oonsamption 
in the fonsimctlon, maintcnOTicc or operation of any mil ways. Tliis 
prohibition may^ however, be amended or altered by the Unioti 
Parliament by law. Secondly, Article 208 contains u proliibitinn on 
tiic power of a State to impose any tax in respect of any w'atcr or 
eliTc 11 lei I y s toreil, genera trd,coiii!iumed,orsoldbyanyautliDritycst 4 b- 
lishcd imdcT any existing bw or any law made by the Union Parlia- 
jnciii h>r regulating or developing any intcr-^State riveror river valley. 
Implied Limitatiotu on the Taaing Powex, ^Vc have already 
.vren that under Article 265 of the i ndiati Constitgdon no ta.\ can be 
h vird or collected except by authority of law. 1 n other words, before 
a tax can be imposed it is necessary that the legislature sjiuuld enact 
a law aiuhoriaing such imposiuon. Moreover, the Indian Ckmstltti- 
tion does not contain a specific grant of utxing power apart from the 
power ter enact laws, 1 he power to tax is, ihcrerorc, inseparably 
connected with legislative pow'rr, although it has been regarded as a 
separate atlributc ot sovereignty. Therefore, as there cannot be any 
taxation without legislation, a law autlioritting the imposition ofa tax 
iieccssHrily stands on the same Ic'd ting as any other law. 'flie content 
of the two laws is no doubt difTerem, bai the principles which arc 
generally appliciiblc to the exercise of Icgishitive jwwcr must also be 
apjjlicsiblp to the cnaciincnt of a taxing law. The natural and logical 
cortsixiuence is that a law imposing a tax must strictly comply with 
the conslilulional provisions tdating to the exercise of legislative 
power. L'mlcr tlic Indian Constitution llir ciitestion has been raiired 
with regard to the relation between the laxing power ,ind the fundu- 
iiieiiial rights guaranteed by iltc Constitution, for instance, Jti Atiitn- 
ikahiifittait r.Stutt cf Ahdmi, A.l.U. |;i552;i Mad, BIJS, Venkitarama 
Ayyar, J,, in dealing with the effect of Article 13 of the Comstiitititm, 
observed as follows; “li does not apply m ihe Constitution 
itself. It lUjcs not enact tltal the other portions of the Consritudoa 
should be void as [igatnsi the provisions in Part 111 and it would 
bv stirprisiitg tl it rliil, seeing that all of them arc piiris of one organic 
wholn. Article IS, ihnrefnre, caimot be read so as to render any 
portion of theCoiistitulion invalid. 'Hm conclimoi) is aJiMi in accor- 
ilani'c with the principle adopted in intcrprctutScui of stiituirs that 
ihey ftlimild be so construed as to give effcci and operation to all n«r- 
lions ihereoJ and that i comlrunion which renders any portiuii of 
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ilictn inopcntivc shoutd be avoided. For Ihcsc reasons 1 miisi bold 
that ihc operation ofl^ari XI1 h not cut down by Part Ill and tliai iLc 
riindameiitiLl ri^his are witMtt the powers o[ die taxation by die 
State.” Tliis atutement lias neendy been accepted as ‘‘apptjittc iind 
correct" by Das, C. J. in A/.A'.Af. S/iarma r. SH A'mhrta .W/s. -Vi*K, 
(1959; 5.t^ 395. It is submitted that this is an ernottrous view of the 
matter. It is true diai according to the generally accepted canom of 
ititerpreiation, a coiudiution like any oilier statute must be inteqirct' 
ed as a wliole find that all provisions must be given full effect and 
operation. It does not, liowevcr, Ibllotv from this rule that ‘'ilie 
fuiidamcnta) tights arc within the powers of die taxation by ilir State." 
Article 2(i5 of the C-onstitution lays liown that the pow er to lax can 
only hr exercised by virtue ol legislation, and the power lo ciuicl laws 
is under Article 215 ‘‘subject to the protnskms of this Constiiutian,” 
Therefore, it necessarily follows that the power to tax mitst conform 
to the provisions of Part 111 of the Comutution. In other words, a 
law aurhoHstiiig die imposition of a tax cannot transgress any of the 
provisions embodied in Pan 111 of llu- Constitution and ttaiiiint, 
tbererore, infringe a fundamenial right guaranteed by die C^onstitu- 
tioii. 'I here is, accortlingly, no ^iubstance in the argtimerit advanced 
by dm teamed Judge that the fimdoincittai rights arc widiin the 
powers of taxation of the State, On die conirary, it It dear that the 
power of taxation is subject lo the fundamemal rights. Hecoitdiy, it 
must also be pointed out that under no circumstances could it be said 
that the fundamc-jital rights arc withiu the powers of taxation. By 
its very nature the poivcr to i;*x could not directly rtbtr to a fiinda' 
menial right. The maiters wltich are widiln the taxing power of die 
Union and of die Slates have been set forlh in die legislative l.i$lsof 
die Seventh Schedule. White die fx/rdse of a fiindanicntal right may 
relate to any of these taxable maiicrs and thus lie aliccted by dm 
^cfdsc of the taxing power, it could not be said tlial the right jtaeir 
is witlitn Ihc taxing power of the State. 

A more correct view of the relation bchrern ihe funthimenta] 
rights iiuii ilic power to lax is to be found in the judgr-ment of 
Bdjamunnar, O, J. in the same ease. In dealing with this point the 
learned C-hirf Justice obscrvcti as follows: "(Jne wav is to hold dmi 
a tax otherwise valid does not become invalid merely bccamic it 
abridged any of the futidamctitml rights. Thi-s way is realty not a way 
of rcconclUattoti; it practically makes the fund a mental righto entltdy 
subject to the power of taxation. The other way is to hold any tiixa<- 
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tion of ilic cxcfctsc of thf fuadamCTi(a] i rgbi which aims at urululy 
abridging or destroying such right as imconstiuuional. Bui if ihc 
taxation is only for a I egili mate revenue purpose, then, it is not invalid 
merely because U may advcisely aficci any funclamenial rights,’* 
Two positive propositions emerge from this observation. The first 
is that if a tax imeluly abridges or destrop a rundamentai right, it a 
an unconstitutional tax and, therefore, invalid. As we have already 
seen, tills is the proposition which inevitably flows from .Article 26ji 
lead with Article 245 and must, therefore, be accepted as correct. 
The second proposiliott is, however, not entirely accurate. It is not 
correct to assert that n tax imposed for a legitimate revetitie purpose 
cait adversely aEfect any fundamcrUal right without violating the 
Consiituiion, for if it docs so it abridges the right and, thererore, fails 
within the pursdew of the first proposition. The generally accepted 
rule under all const!tuticmal sptems is that a taxing statute cannot 
infringe any frindamcntal right in the absence of any express grant of 
power to do so. Thus, for instance, ttir Italian Constitutional Court 
has laid down that the taxing power ofa Region is not only subject 
to territorial limitation but must also respect the prescriptions 
embodied in the constitutional laws and the gcrteral principles of the 
legislation of the Btaie. [Prtsidenl of thr t'owtfl’l Jfi«brerji r. 77«f 
Rfpen of Sidlj, Giur, cost. 1957, at p. C33). 

Three specific cases of the appUenUon of the rule may now be 
examined. Alittost all mo<lctn constitutions recognize the principle 
of equality befort; the law, nnH questions have, therefore, arisen as 
to how far a taxing law can derogate from the rule of equality. The 
point was specifically raised before the Supreme Court in Sj^ed 
Mohammad e. Stati of Andhra, A.l.R. (I954j S.C. 314. In tlial csisc 
Section 1 of the Madras General Sales Tax Act, 1939 w as impugned 
on (he ground that Lhe Section singled out for taxing purchasers of 
specified commodt ties only, hutlrftoutpunch asers of all oi he r com mo> 
dities. The Supreme Court impliedly accepted the view that the law 
would be void if h infringed the rule of equality cm bodied in Article 
14 of the Constitution, but held dial lhe guarantee of equal protec¬ 
tion of laws did not require that lhe same law should be applicable 
to ail persons. Tlic Coort also pointed out ihal llierc was no material 
on the record of the case that the purchasers of other commodities 
were slmDarly tituatnd as the purchasers on whom the tax had been 
imposed. The question was also raised before the Supreme Court of 
Mexico in the case of the Mexican Fiirc Ce., Sem. Jud., Vol. GVl., 
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wFicrc t hr Court held ihai Article ! 3 of rhe Comtitu* 

lion I which guarantees e<juality before the law^ prohihjtcd the im¬ 
position of ncorbhant and arbitrary* taxation- The. C^nslilution <if 
Arsenti na contains an expre^ provision which lays down that etjuality 
shall be ihe bask of taxation and public rharge^^ and this has been 
consmted the Supreme Court as prnhibhitig ^^arbiirary distinctions 
inspired by a manifest intent! cm of host! Lily against spccihrd persons 
or eiasscs.’" (Faltos 132^ p. 4n2} h has^ tjicreforc, bem held that 
where a tax cittai U the deprivation of a sul>stan till ponton of property 
or ofirioonie from Im-estcd capita^ it is not b tax but a spolifilion and 
is^ thereforCi contrarv to the prenrision of the Cofisdiudon. ( Fallas 137, 
p. 212) Similarly, under the Comtltutionof ihc United States, the rule 
laiddoivnby the SupremoCk>ort is lhaI theguarantce cdequal proicc- 
tinn extends to laxing la wit, Ilimnis Jiankf 170 U.S^ 283)^ ’ 

Similar qticitions have arisen witti tnegard to tlie right to property, 
All modem con^itu Lions contain a gnantntcc that the property of an 
iiidi%^duat shall not be acquired by the State except under the autho¬ 
rity of a law nndfer public purposes on payniciu of compensarioriH 
The issue which arbes in this conneetion is : 10 wliai extent can the 
taxing powrer of a Stale invade this fund u menial right ? I n the United 
States of America it has been held that a taxing statute k unconstitti^ 
tionalint tfi so arbitrar>' as to make it dear Uiat the tax was not ilitiugn- 
ed to raise revTnue InU to confisr^itc property. (Bmihabn j?. I men 
Poiijk HiiiitMj 210 VS. h The Supreme: flourt of Argentina 
has gone further and held that the fart that a tax is exorbitant is suOt- 
dcat to render It unconstiiutioital as it ciiiaih an abridgcnicnl of the 
right to propirrty. Tiius, in a case where die statute imposed a tax 
of 50 per cent on all legacies it wii$ held by the Court that the tax 
amounted to “a veritable cxaclJon or enniiifcniion which has impoMid 
excessive resirictiDns oti the rights nf property and thr right to be¬ 
queath w hich Artidca 17 and 20 of the Constitution have guaranteed 
to cUizens as well ms to foreigners inasmuch asit deprives a person of a 
aubsUiniinJ part oriitipfoiwtly or ftflu* income from invested capital 
over several yCiiTS. The power 10 lax is subjeci to terrain prindplt-s 
vvhidi conmitiite its very bsisUandnno nf these is chat it must be justly 
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hat held ihni while the £uii» m tlic riRrttiitr njF UjHr i44khti; wr subject tci Ihr 

r|jiiuirrroi-fii» iit tbfi pramiMA claiiKr thuicUimj itrtpo^ct no mle ofcniialiiy. 

To Avtiid vbbui&Q ol' ihc alauBe^ ii Sulic muit iitooctd iitmn * ralivnul haiii nitd mnv vjt 
t-ewt to ^cljutifi»litimlutk|4l{wbly vUltiBry. 
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disiribuwd; t^aii laxcs which do nol cfiuTc-rm to them lire jioi tax« 
tnu confiscation/^ (FaJios lt5,p. HI) It h, hosvcvcr, drar that this 
nrmclplc b not appUcablc under ihc Indian CtonsiiluUon lor t-iansc 
(5) of Article 31 expressly povidcs that the j;«aianit:e oftlit' nght to 
Uprrly tindcrCUnsw (H and (2) of die Article shall not alTcctany Jaw 
uliids the Stale may make for the purpose of impsing or levying 

'Hie same question has arisen with regard to other lutidanicntal 
rights For instance, under the Constittnion of the L'niicd hutes of 
America it has been lield lhal the imposition of an unreasonable and 
dispropoTtionalcrec on periodical pubUcaUons constilutes an mintige* 
mem of the freedom of the Press and is. therefore, unconsdtiitional. 
The qurstton was raised for the first lime in the ease of p. 

dmfnVw Cfl., 297 U.S. 233- The impugned legislation m that 
case porpwrtcd to impose a licence tax of 2 per c*ni t of ilie gii^ re* 
ceipls on all persons selling or making any charge for adverlisnig or 
for advertisements in anyioumalior newspapers haying a circulation 
of more than 20,IK)0 copies wrek. It ivas Udd by the biiprcmc 
Cknirt lliat the tax in question wasunconstitutional bec-uiscyi abmlgctl 
the freedom of the Pres*. SmlicrlamlJ., ddivering the judpiueui of 
the i::onrt, obwrved; ^H’hc Ux here involved is bad not h raiisc it 

takesmoncy from the pockebortheappolkcs. ndiatwt^^ 

diircroDi question would be presenR^. It is bad ^cause '«jbebghl 
oriisproent sot ting it is seen to be a ddiberaie and caltula ti c ^ 
in the guise of a tax to limit the circulation of information 10 wkdi 
the public is enthkd in virtue of the constitutional Rnars^Iw». In 

MuM V, Pfwt,jhani<t, 3J9 U.S- 1<>5, die impugned h^slaUoti 
dded that all persons canvassing for or soliciting orders for go^s, 
paintings, pictmes, or mcrehandisc of any kind shall be teqnired to 
ppioKc a licence on payment of certain fees. The 
pugned by members of Jehovah’s wiinessi:s who went almut distri* 
buiing literature am! salidiing people to purchase certain fdigium 
books. The Supreme Ckmrt rejected the coutcntioii tliat when a reU- 
gious sect uses ordinary comniexcial ini'thods to propng^i a 

funds U is proper foMhe State to charge teasonablc fees. Dou^its, 

1 white delivering tlic opinion of the tmirt, observed, * 

here somelUing quite different, for example, from a tax on the income 
of one who engage religious activities or a tax m 

or cipplovcd in connection with those acUvities. It is one thing lo 
impose a tax on the income Or property of a preacher. It is quite 
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nnoUicr thinjf; to oxact a tax from him for the privilege of dultvcriiig 
a sermon. The lax imposed; by liic Cliy of Jeannette is a flat liccQcc 
tax, tlie payments of wbijch is a condition of the cxcroic of these coit- 
sdtutioiiai privileges." The Conn, thcicrorc, held that .« the tax 
tvas laid spcofioally on tlic cMrcisc of a I'undamcntal rij^ht, it t^’as 
uitcoiulitufionat. As we have already scon, the point was raise<! 
Ijefnnr the Madras Higli Court in jRdnt/uifTijAiuiii e, Sfnie a/ Madras, 
A,T.R. (ID521 ^fad. 395. In that case the Court did not accept I he 
plea that ihe itnpugnrd Art was iineomlitutional, bul Ibllowing the 
.American decUton, il laid down that any taxation on the exercise 
of a timdamnna] right ii'hidi aims at unduty abiidgiog or destroying 
Such B right is uneonstitutionaT. A diiTcrciit view w’as, hon'cver. taken 
by ilie same Court in VaraJairhaTi t>. Stitir ^/Madras, A.1 .R. (1952) 764> 
where it was held that “the licence fee must he rtasonahic, whereas 
a ta.\iieod not he.” It is submitted that there is no jastilication for 
this distinction. A tax may intcrlere with the exercise of a fundamental 
right os tntich as a licence fee, and in both cases, as pointed »ui by 
Raju m a nnar , C. J. in .litttBfAairrwArtiwi’jraJi, the test is whether the lax 
or licence Jee is reasonable or not. A licence fee or a tax is uiiconsti- 
tuiiouai if it amounts to an unreasonable restriction on a lundmentol 
right. This is the view that has also been taken under other coaslituo 
tionat systems. For instance, the Federal Council orbwitacrland has 
held that if a tax makes it impassible to carry on a trade, it nmomits 
to a vifjIaUon of Article 31 of the Federal Constitution and is, iheni- 
fore, imconsiitntional. {In « OthnterSram^ DcSails, op, cU,, ^^o^. III., 
No, ?87J The Supreme Court of .\rgcattna has also adopted the some 
principle. Thus, it has held that a tax of the Frovmcc ofToenman on 
the production of sugar was so excessive as (oinfringe the fwndamen taJ 
right of the producers of sugar in the Province and was, ihcrcffut;, 
conirary to the provisions of the Constitution,' From the foregoing 
discussion two conclusions may be drawn. First, there is no distinc¬ 
tion betivcen xi licence fee and a tax irom tlic point of view of futida- 
mcnlat rights. Second, a lax as well as a Ucence fee interferes with a 
fuudamcniat right but coiisiititlcs a reasonable resiriclion unless they 
abridge or dcstro>’ the right. 

Distribution of Income from Taxation. The second question 
relates to triragjfiohcH or the tight to the yield of luxation. I’his is tn- 
dcpeiidcut of the tticthud of distribution of taxing power. In the first 
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place, once the subject niatier$ of ta}Qtion have been dt^tiibuted 
heuveen. the federation and the Siates^ the piocecda of a t axj generally 
speaking,belong exclusively to theauthofity Imytug ihe i ax. Secondly^ 
a federal con^iituiiontnay prescribe that die yield ofa particular lax, 
whether levied by the fedcralion or the States, iball be dUtribuied 
bctivron the Stales and the federaiiDn. For innanre^ undtrr the Swiss 
Clomittuiion a tax is imposed on all citizens liable to military' duty 
who do not perfbrtn ptrsonal service with the army. Every ahlc^ 
bodied dti^en is under an obligation to go into camp for a certain 
period vv Id) the armed forces and to be called out as occasiCFn requires* 
Persons who do not pass the medical exatoination arc required to 
pay an cxempiion tax. Ever)' Swiss citizen residing abroad is sind- 
!arly liable^ The tax is collected by the Cantons but one half of the 
gross recclpLi ii assigned to lite CajiTedcration. Tliirdlyp il may be 
prot^ded in a federal constitution tbat^ while tlic power to impose a 
particular tax is vested in the fedemtioa, the proceeds of such a tax 
shall be allocated to the States. For instance^ under the Constkution 
of the United Stales the Federation is competent to levy capitation 
and otiicr direct taxes but ihcyidil of such Uxe^ J except income taxes) 
lias to be apportioned among the Stales on the bajtix of population. 
Conversely, the Stales may have die power to l^vy a parlicular tax 
l>ui the receipts from the tax may under the constitution be assigned 
to the federation. Thus^ for example, the Brazilian States were for¬ 
merly competent to impose import duties fm roteign good5 destined 
forcorLiumption wit bin their terrUories but the procredi of such duties 
reverted to the Federal treasury* (Vide Clause 3 of Article 9 of the 
Comtitmiori of 1891). 

Distribution of Income under the Indian Ck^nedtution* A:s 
we have already seen* broadly speaking, ihe general rule of federal 
eonstituLions b that the proceeds of a tax belong to ilic authority 
which levii^ it, lliiis, if the Federation levies a tax in respect of a 
matter assigned to iu competoner^ it retains the proceeds accruing 
frura 5ucli a tax. On the oihrr hand, ilie TTCvenue from a tax lawfulty 
impend by a component Stale attaches to the fisc of the State* 
There are I however, four important exceptions to tliLs general rule 
embodied in the Indian tkmilituiiou. In the ftrsu place, under Article 
2r4l, the proceed! Dfstamp duties and excise duties on medicisial and 
toilet prepaiaiiom as specified in the Union IJst arc assigned to the 
States, although they arc levied under a bw of the Union Parliamcrit. 
This Article h borrowctl from the OovcrnniEnt oflndia Act, 1935, and 
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tlie rok was justified bjr tiic Joint ParliamnDtarj- Ckminittce on tht 
ground tint ujilfortnit)' of Icgiilaiion on these matters was deaLrahic 
and ntcessary throughout tlic Ltmitoties of the l*niojx Secondly, 
under Article 269^ the Uttion Government is authorized to levy and 
coliect succession and estate duties other than In respect of agricul¬ 
tural land, Terminal taxes on goods or passengers carried by rail, M:a 
or air, taxes on railway farts and freights, taxes on transacLiom in 
stock exchanges and stock markets, and taxes on the sale or purchase 
of jici'fBpapcn and on advertistments published iherein, but the net 
proceeds in any hiiancial year of any such duty or tax are assigned 
to tlic States and distributed among tlittn in accordance ivitli such 
principles of distribution ai may be formulated by the Union Parlia¬ 
ment by law. Here, again, the re iison for assigning the taxing power 
to the Union is that uniformity of legislation is desirable throughout 
the territories of t ndia. Thesecond reason is thatit enables dte Union 
Parliament to Iciiy a surcharge on any of these duties or taxes for the 
purposes of the Union, 'Iliirdly, income tax other than agriculiural 
income tax is levied and collected by the Union Govcrnmimt, but has 
to be distributed between the Union and the States. 'Fhe Constitu¬ 
tion prescribes tliat such percentage, as may be determined, by the 
President in cousultauon with the Finance Commission, of the net 
proceeds of income tax in any ilnancial year shall be assigned to die 
Stales and dtatiibutcd among them in such manner and from such 
lime as may be diTCCtcd by the President in coosnItatiDn with the 
Finanix’ Commission. This reproduces the practice which had been 
in force since the Government of India Act, 1919, the jiisuflcaiion 
for wlilcli is to be found in the necessity of uni form ily of legislation. 
It aha enables the Union Gosemment to levy a surcharge for ihc 
purposes of the Union, Thus, under the Constitution (Distribution of 
Revenues) Order, 1953, the percentage of tlic net proceeds of the 
taxes on income assignable to the constituent Slates has been hxed 
at fifty-five per cent. Fourilily, ilie Coiutitullon aulhoriaies the Union 
Pailiamcnl to provide Utat the whole or any pan of the net proceeds 
of the cxci-je duties other than duties on medicinal and toilet pte- 
parntions shall be distributed among the Staiia in accordance with 
such principles of distribution as the Parliament may dcierriTine. 
This Es an enabling provision which Qjc Union Covcinmcnt may 
utilize ill order to provide the constituent States with additional 
revenue in the event of financial crises or difficulties. 

Analogous Law* Similar provisions are to be Ibund in other 
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fedtiral constituiiQiis. For inslaRcc, imdcr ilic Swisa Conaulution, 
t!ie Confcdciatmn has ijKroduccdoi uniiWm rc|^1aUon ^>r tlm patent 
tax system in respect of comnicrciiU travrltcni. The entire piticccds 
frum. this tax are, however, assigned to the Cantons in proportion to 
ihdr popiiintton. Similarly, the Cansiitmioo provides that "the net 
prthxcds to the Confederation from llie IntemtU tnanufaclure of 
alcoliol and tlic corresponding addition lo the duty om imporieJ 
alcohol arc divided among the Cautom tn proportion to the [letital 
population as ascertained by ihtfcderai census.’* The gross jntjcocdi 
from the tcilitary esemption tax arc also dlstrlbtited in equal shares 
betsveen tlic Confederation and the Cantoni. finder Arlirlc 87 of the 
Commonwealth of Australia .r\jr,t, 1900, the net revenue of dm 
Ccrutmon^vciillh front duties of customs anti excise were distributed 
beiwcsfi the ContmoniveaJth and the indlvidtiid States for a prriptl of 
iciiycara after the ealflblishment of the Commonwealth- 'niis tvaa 
replaced by the Snrplui Revenue Act, [Qll), wliich pnwided for the 
;umual pavincnt by the Commonwealth lo the Stales of an amount 
equal to twttutyH-Dve shillings per head of ilieiT poipulation in each 
year. l']\oe fitt Mpiio payments were, however, abolished undt:r the 
Stare Grants Bill of 1927 and were succeeded by afiiumeia] agreement 
concludtnl between the Commonwealth and the States under which 
the CjOmmonwealth contributioDs to the State were fixed at an annual 
amount and the Commonu’calth also agreed to make ccriiiin emuri- 
buiions to vrards the Sinking h und in respect of the existing and fuiiirc 
public debts of the States. In the Dominioo of Conadji, a peculiar 
amngement has been arrived ,ii under which nine of the ten Pro¬ 
vinces of Canada liavc entered into agreemmit to rent certain fields 
of prupttfiional taxation tu the Federal Governmeut In return for 
anuuaf payments. 


Financial Contrilmtions and Grants. The diird question, i-c., 
maincii ar paynieiitfior grants of subai dies, has assuiiicd considerable 
importance in most orthefctlcral Stales, An ever-increasing burrlen 
of socud and economic obllgatigns has led inoderti States to seek au 
e ns It system o mance, and this has tniriated transfers of rrvciiue 
* ^ *rtW ^ VVhen the Iwmeficiary is the federation, it 
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expenses CO utd not be met by tbc revenues allocs ttrti to the Reich and 
SO tong as Impcrkil taxes had not bern introduced. It is* however, 
fuilhmg more Ilian a historical souvenir since under tlie 
Constitution all traces of it were removed frohi the Cennan financial 
system. A similar provision is to be found in AnicLc 42 of the Swiss 
Constitution which states, intfr ulid, that the expendiimc of the fton- 
fixlcmijoD con be met **outol‘ tlLecontTibutionsoftheCaotjoiis* which 
shall be determined by federal Icgislauon with special rcfcicticc 10 
their wealth and taxable resources." Such matriciilar contribntloju 
were levied by die ConTedcratldn 10 meet the cxpoiditurC incurred 
in connection with the Baden insurrection in tB49. 

Tile system of sul>siitii& isy however, the more modern solution and 
has been adopted by mwt of dir federal states. These fodcral aub- 
sidie* are of two kinds, via., general or special. In moilcm federal 
consdtntions it is the first kind which has been genciiilly adopted. 
Thisls a Itcxible system as it allows (heStaies complete liberty as to the 
disposal ofihc grant- On the othci band, there is the danger of having 
Utile regard for the federation in tlie manner of utilLdng these grants. 
Under the system of special siihsidici the itw’iiiling power of the States 
is restricted since the grants arc subject to condittous which the 
States ore hound lo accept under pain of seeing themselves deprived 
of their benefit. 

f imincinl Geanls tinder the Indian CossUtotloiu The Indian 
Constitution proridcs for trvo dilfcretii kinds of ledctal grants; specific 
grants and gnints of a general character. Under tlic first categoiry fall 
the grunts which the Unii>it Government arc required to make to the 
revenues, of the States of Assam, Bihar, Orissa and West Bengal in lieu 
oi‘assignment of atiy share of the net proceeds td export duty on jute 
and jute products. Such paymenu ate required lO be made so long 
as any export duty on jute or jute products continues to be levied by 
the Itmon CovcrtimciU or until die expiration often years from the 
commencement of the fltuistitutioii, whichever is tarlier, Tlic amoniil 
of these payments is detcniniicd by the President in consultaiitm 
with the Finance Commission. To this category also belong the 
Capital and rocurringgrants u'hich the Union Government is required 
to make to a State to enable ii to meet the cost of sucli schemes of 
development a.*t may be undertaken by it with the approval of the 
Union Government for the purpose of promoting the welfare of the 
Scheduled Tribe* or raising the level of aarauuslratioD of the Schedul¬ 
ed Areas. There is a further provision that grant* in aid shall be paid 
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over the revenues dumtg the two years immediafdy preceding the 
commencement of the Clomtiiution m respect of the administra¬ 
tion of liic tribal areas. The Union Govcmmcnl b also required to 
pay Uic C05I of such schemes of dcvclopnicnt ai may be undertaken 
by the State of Amm with the approval of the Union Government 
for the purpose of raising the Uvti of administration tn tliese aKoi. 
Over and above these special grants the Union Parliament has the 
auUiority to innke pa^micmti grants in aid of the revenues of such 
Stales as El may determine to be in need of asdstancci and differenL 
^ums may be Rxed for diffcicnt States- The powers conferred on 
Parliament under these provirioit^ arc cxcrdBable by llm President 
by Order parsed after consultation with the Fduuiec ComiiUisIon^aEd 
any such order cfTcct subject to any provision made by the Union 
Ptirliamait. 

A^r We have already seeti;, the system of federal grants b an integml 
partol the financial organisation of almost every fed^^fal State, For 
instance^ in Swiizcrlaudf the subsidies have played a far more itti* 
portant role than in any oilier federal State, As a rcsiili of these 
grants, the Cantons are in a poiilion to imdcrtiike and carry out 
various many of wlilch arc of the utmost importance. In roost 
the Confederation lays down definite conditions in con- 
uectioji with tltese payments; and, consequently^ the amount of 
{subsidy is calculated according to the lum spent by the Canlpus 
themselvm for the same purpo^» The uuUxation of the subsidies is 
under the coitstant control of the Federation i and tbusi its a jiiuitcf 
of fuel, with regard to these spheres of under takings the Cantons 
find ihcmselvcs m a position of dependence on the Confederation * 
The system of federal grants was also utilised in ilie United States of 
^Vincricn during the Second World War when a large number of 
federal regulations were executed by the functiDnarles of the States 
under the system of finanaal assistfUicc ao as to allow u> die federal 
authorities H large scope ot supervision ajid impcclion, 

Cnhkc the Consliluuon of the Swks Confcdenition, the Imlian 
Constimtion does not provide for contributioii by tfte States to du^ 
federal fisc, 'fliis may be attributed to the fact that the sources of 
revenue assigned to the exdusive compciencc of the Union Govern* 
ment are so Urge and extemive that it is inconccivabk that ific Union 
GovLTninent will at any stand in need of any contribuuopi fioni 

tile Suites. The only contribution which the Consdtutbn dealt ivtOi 
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related to thtwr wbirJi Pari B Statesi vfciic required lo make iii con¬ 
sequence of A finaitcial agrccnieni bcth'ccn them and llic Utitou 
Governmeur. This provirioii has now become obsolete us the dis* 
liuction between Pan A and Pan B Stares no longer exists, 
Conclasion^.'llic foregoing aur^xy clearly indicalcs ibat the 
fiiianciul provisioiiB of the Indian Consiituiion cover every aspect ol 
federal finance and do not present a single instance of radical dc|iar' 
lure from tlic general rules obtiiining in almost ail fctlcrai States. 
There is, in the first instance, a clear and precise dcmurcaiion of the 
fiscal sphere of the Union and Stale Covemmeuts. There are a]i>o 
specific provisions for the distribution of revenue in. specified casts. 
Finally^ the Indian Constitution also provides for federal grants to 
assist tlic State in die dhebarge of specUk obligations or lor general 
purposes. It is. therefore, dijficutt to agree with the views which 
liavc been expressed by Sir Ivor Jennings. He says; ‘’The problem 
^of federal fimince) is complicauxl, and ihc Comtituem Assembly 
lias provided a complicated solution. .. .Experience ebewhere has 
shown dial ariaiigcments of this character almost alwaj-s prove to 
1>c unsatisfactory afier len years or so. A system so rigid as that of 
India may prove lo be deficient even sooner.’' C^Jp- cit., p. 72) These 
statements ivill not, however, bear scrutiny- In the first place, as 
pointed out above, the finaucial system incorpoiTiitcd in the Indian 
Constitution marks no departure from the provisions generally con¬ 
tained in a federal cotistitntioii. Tlic problem of federal finance is 
no doubt complicated, but tbc aolutinn presented by die Indian 
C’oustitiiiian is no mnre compliculcd dian, for instance, the system 
obtaining In the Swiss Confederation. On the contrary, the Indian 
system is much more precise and simple than theestab¬ 
lished in Germany under llic Weimar Comtitutiou in consequnrtce 
of the reforms introduced by Kraberger. Secondly, tltc financial 
syuem under tlie Indian Constitution is much rigid than that 
of the ;Vu5traltan Commonwealth or of the Dominion of l^naila. 
This is clear from the fact limi apart from the grant of residuary 
powers, the CutistituLion extensive and elastic sources of 

re venue to the Union Government, and also authorises the Union 
to pay subsidies to the States wherever and whenever necessary'. 
Thirdly, it is not correct to say that the system of lederal finance 
incorporated in the Indian Constitution has always proved to be 
unsatisfactory after a pcriotl often years or so. Indeed, the evidence 
of constiiutionnl liistory proves the contraiy. For instance, in the 
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United Smtcx of America the fuiancial airangcmcnis wrre not revUed 
fbr ov'cr it hundred years and Uib was becaose it was not found ncccs~ 
sory to do so. It was only when the '^apportionmctit clause*' was 
found to be an unnecessary curb on the financial compcUmcc of tlu; 
Federal Cotfcriuncnl that consUtutional battles br^an for the revi¬ 
sion of tile hnancial airaagemcnts, and this did not begin until the 
end of llie nineteenth century, whereas the American Federation 
was established in 17b9, Slmiiarly, no change was introduced in ilic 
financial system of tlic Swiss Constitution of 1874 until lire year 1317, 
i.c. more ihan. forty years after the cstahluhment of the Confedera¬ 
tion. Ill both these cases, unUhe the Unlion Government of India, die 
Central Govcmniieul did not possess ixsidtiary powers of taxation, 
nor did thtir fiscal competence embrace a targe number of clastic 
sources of revenue. The financial arrangements under die Constitu¬ 
tions of Aigcntina and Braad Iiave also continued to be operative 
without auy amendmeivi for at least half a century. Hie only excep¬ 
tion to Um general rule is the Commonwealth of Australia, but there, 
it must be remembered, special circumstances have led to fina nr tnl 
crises. Under the Commonwealth Act, customs and excise duties, 
which rcprc&cnicd the main source of revenue of the six Australian 
self-governing Colonies, were assigned to die Federation,leaving very 
Utdc scope for the development of the fitianejal resources of theStates; 
and there was considerabk disagreement amongst the States regard¬ 
ing diis provision of the Constitution. It was, ibcreforc, asa ncsultofii 
compromise that Section 87 of die Constitution, otherwise kmiwu as 
the "Jlradilon blot”, was added to die Constitution, but this did not 
give adequate relief to tlie States as the benefit was confiuixl to a 
period of ten yean after the establishment of the Oorumonw'ealth. 
'Iherefore, it is not surprising tliat there was a eomplcic brcatilouni 
of the fmatidai resources of the States after Section 87 of the .fVcl had 
ceased to be operative. The care of Australia does not coajscqiiciiily 
justify the gcncrat sUtcmeul that tlic stystem of federal finance, as 
cmbodicil in the Indian Coiutitution, will prove to he unsatisfiictory 
aftta a period of ten years. 
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JUDICIAL POWER UNDER THE INDIAN 
CONSTITUTION 

The Prohlem of Interpreting Aothoriiy. One of the bask 

Lures oT every Tnodcrii constituLion the dktributiou oCtlic 5o^*ef- 
cign iwvcr ot Ibe SUlc among its three organs: the executive, the 
hfgiislatiw and tJiejudieiah I t is tnamfest thatsueh a system of separa- 
lion creates the ncccsiUy of iiiititutijig ati authority ittvcslcd wiih 
power to compel the vurlo us organs of the State to retunin wit bin the 
limits imposced by the cousuiuiiDn, lii States with unwritten con- 
itilutions ^uch m the United Kingdom, the legislattirc is the supreme 
authority aiul caunoti dieteFott:, ackiihwdedgc any limitation on its 
power; both legislative and constituent powers arc exercised by it. 
On the other hand, the executive is sutject to the control of die 
Judiedary inao Cir as any executive act or regulatioii offciids ngaituit 
the laws of Parlinmciii or llic common law* The same problom 
arises ilk Stales imdowcd with w'fillciv cousUttitiaiis of a unitary 
diaracler* Tor instnuco, under the Itaiian CkmstiUttian of 1848^ 
Orlando points out^ there \viis no distinction between legisiatjvc and. 
consdtucntpow'crSiand accordingly tl sere were no diCferuitCCS bctwcfn 
ccinstitudonal and ordinary laws, Conscquendyi the legislature had 
the power to enact laws in coniraventiori of die writlcn comdintion. 
Spell iss^till the CLitsc under the Constitutkoii of Belgium- An ctuintnt 
iklgian jurist^ has thus explained tlicposition: Flic Jiigblativc power 
enacts tJjc judicial power applies them mid thccxcculi'^^ puwer 
provides for llicir execution. Each of ihcm must remain within the 
circle marhccl liy the fundinental pact. TIic coiu-t^ charged with the 
application oflawshavTs not been imtitu ted rorjHdg^andrd:ormiug 
them, but toemure the observance of dicir presarlptions. The bw, 
whediergood or bad, k always the law. In all these casts, it k dear, 

* Ttmoisicin^ tm /Wit, *2mL p- 
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Lhctcgisiaturcis cflnsidcFcd tlic suprtTnc autlmrity iind is^ iberc- 

forc^ ^ poaition to ^rxcrdic powers beyond i!ic limiUi prestrrlbed 
by the constitiilionf whereas the executive nulhority cOiitinuci 10 he 
subject to judicial control-*^ 

The problem \s much more complex under 3. federal consdtudoiiy 
1>ecause, apart from the npplicaiiou of iLc doctrine of scparaiitm of 
powers, there Is a further distributioii of powers between tuo sets of 
gOvernmenL^; aiud tlm dhitdbuLion Is as Imidingon the federal dutlio- 
rides a$ It IS on the member States. The fedmii ga^^emnicnt cannot 
ordinarily enter the domain exdusSvdy assigned to rhe States; nor 
can tlic States cntrcjich upon the frxeiusive compctcoL’c of the federal 
organs. Therefore, in a federal constitution^ it is imperatively iiccoi- 
saiy LliaL there ihould be a duly cottsdlutcd authority to enforce the 
observance of die const!lutional IimJcations. Furiher, to a fedcriil 
State the consdCutiou is the supreme hdcL fundameiitid law and any 
executive ox legislative act, whether on the pan of the federa! autbo* 
ritics or oil the pari of iJic States^ caunol be operative if itis contrary 
to ilic provisions of the coufitilutioiiH TJih makes it all the niorc 
ticccs^ary that there should be an authority to aiuittl such ueb- 
Filially, witli the exception of the federal conalitittions of ibcOcuni- 
nions of Canada and Australia« all federal comtltotions contain a 
declaration of rig htsprotcctbig the citizens agaimt entroachment by 
the federal and State gov'Cfnmcntfl. This declaration ccnstitulcs on 
express limitation on the power of the federation as m^-cII as of tlic 
StateSj and, therefore^ rcquin:s an IndcpenElcnl benly to enforce its 
due obscrv*aiice and fulfilmenti lienee two diffcTimt problems arifsc 
under a federal cojisdtution- The first relates to the quesiion; who 
is to interpret the coEistUution and determme ^vhelhcr or not on exe¬ 
cutive or legUlativc act is contrary to it? The second deals wiili the 
qucitlon of the authority for the scttlomenl of disputes between the 
various public authorities of the federntinn. The existing ennstitu- 
tiuiial syjiiems oBer tlifec different kinds of solution to the fix^t 
problem: (n) where the comtiiutioji has itscU conferred on the 
highest legislative or executive authority the power to iiiierprcL the 
comiiuitioii; f*) where an independent body bas been created for 
ilsecxdurivcpiirposcof Jnlcrprcting the cnmtitulion; and (r) where 
the power to interpret the coastitutiun fiilU within the jurkdiction 
of tlic ordinaty courts of Uw. 

Legislative and Executive Interpretation. An ii^slnncc of the 

fii^i solutionkfiiiiiished by the Swiss Consdiutiom M Dc Sidbpdnis 
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out, UJwliTr tin: CkuitUluliaa of SvvIucrlaiid.tLr siipit:m€po\^ apporiit- 

ini to the Fedcriil.^ssciubtjr iuid imfoi* the jVwcmbly to dcddc sshether 
i t h M by y ny of its acts violated the Comti tu tion / Th i t is always a politi¬ 
cal question and die ConaUiutiondoesnot permit such questions being 
iubmttted to the Federal Court- Rappard/ ihcrdorc, contends that in 
theory as ivcll as in practice^ It is the Federal i^sscmbly uliich is the 
[egi timaic in terpretcr of * he Constit udoiii an d j usii fics this rule on three 
spcclhcgrounds- Firsi^^ the contractiaal element of the Swiss Constity- 
don 15 appreciably weaker ihan that of the American ConstituLiom 
Second, hc?i^re <3 with Dub^ that a redcral constitution has a two* 
fold character^ it is bodi a tp^aty and a statute, Thi& duMism, which 
h siucosar^' for the jusdfkaUon of the distinction Lielwcen the con- 
siitutloii and ordinary laws, is equally weak in Switzerland. Tliird, 
in eoiii^uciirjrpjudidal control of the comtilndonidity oi a federal 
law has betlcr justification in the United States than in Switzerland. 
The Federal .-Uiembly has, however, conferred him ted autharity on 
the Federal Council (ConseilFcderal) lodccidc disputes arising umkr 
federal laws- ThuSp under Articles 124 to 132 of the E'cdtml Law of 
judicial Ofgaxiizalton cii the fitliJanuary, 1044, the Federnt Council 
has jurisdiction in rtspeci of apjiual? against (i?) decisions of federal 
authorities w^hich arc independent of federal adininiatiiiiioii; (fi) re¬ 
solutions of the Clantons in cases of violation of certain provisions of 
I he Constitution p fc) re^voLution of the Cantons coninwy to federal 
bwi other titan laws relating to personal or cmniaal law; and (d) 
resolutions of die Cantons agauist provisions of internationol treaties 
of an economie character. Tliesc rules do notj Imwcvcr, entirely 
dispense wiiii the auihoriiy of the Federal Court in respect of llie inicr- 
prcUition Of the Coastitaiion- Under Ardclc L13, the Federal Conn 
has jurisdiction in regard u> complaifils of violiition of tlic comtitu- 
lional rights of citizens and complaints by indi\'iduals of violation of 
concordats aiid treaties. This limited jurisdiciinn is, how^ever, c!t- 
prcssly subject to the provision that ^*tlic Federal Tribuxia! jhuU 
adininialiee ihe laws passed by ihcFedeml A.-tsembly aiidsuiihdecrees 
of tlial As 5 cinbly aa arc of gcntaal application. It sliall likewise ace 
in accordance witli treatint ratified by the Federal A^embly/ A 
further limitation on the authority of the Federal Tribunal has Lecu 
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introduccdby the Federal I^w of J S93 which provider tlial In respect 
of viobitlon of cotutilutiotinl rights, tfte jumdictioit omf'ciTCd by 
Article 11J of the CIcmsiitutiaTt afudl be conhned to eoinplaints against 
the dcctslons of the Cantonal authorities, Thcrt-forc, the l-'ctlrral 
'I'ribunal has no authority under tlic Cointitutinn to <|iicitian the 
validi^ of a ledcral law on ihr ground that the bw contravene* the 
provisions of the Constitution. Further, there is a cinioua practice 
that if a federal authority h dissatisfied with the judgement oI ihc 
I'edcral 'Iribunal, ft may tnove the Fcderul Council to involie the 
intervention of Utc Federal .\ssctnbly ami thini secure the reversal 
of the decision. The cardinal features <rf llic constitutionai bw and 
practice of Swit^zerbnd are, therefore, {a) Icgtslaiivc aiid executive 
inlcrpretatioti of the Constitution and Icgisbtive control over 
Jiidic'ial interpretatiou of the Consiitiaion within the Umited sphere 
nsrigited to the Federal Tribunal. It is not surprising llial as a result 
threxveutive anUiority of iJie Swiss Coufedcratton has been cji larged 
under tiic doctrine of Jf^itecht lit violation of the Consiitiitioii 
iuetr. 

The climax of this system is to be found in Soviet Russia wlicrc 
*‘^control over tliC observance of tlie Constitution of the 1T.S.S.R. 
n«d the rujiuring of coiiformity of tlie constitudonii of the Union 
R cpubUcs with the Ckmatitutioa of the U .S.S.R," Ml witlnn tlie jurlt- 
dktion of (lie higlicst authorities of the Federation. Altlmugli tliere 
U no specific provision dealing with Uic qiif;*llon of iulcrpmation of 
the Constitution, it won hi appear that the power to interpret it is 
vested in the Praesidium of tile Supreme Soviet wlikh 1ms been 
granted specific authority u> interpret the bws of the FedcratioTc 
The same rule is to be found in tlie PoJiili Coustitution of 1952 whicJi, 
a* Polish uuthoritiia efaim,» modelled on tlie Con$ritufion of Soviet 
Rlissia. Here, however, express authority has been conferred on the 
Ckmiaril of State, w hich corresponds to the Pracsidtum of the Soviet 
Union, to determine the general rules of interpretation of laws; and 
the court*, as Manko wski points out, are bound to proceetl in agree¬ 
ment witii tlie directions of tiic party and of the politic* of die 
Govcmiumt; in other words interpretation of the tbnstituttoii 
eniiraly dcjicnds on the view* of the executive government of 
the State. A Polish jurist has thus explained the position: 'The 
courts and the organiication and jarbfliction of justice have for 
ever broken away from rhe idea of super-class, indtpcndcni and 
apolitic courts, Tlie activity of ihc court* has never been, uor is. 
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Wild i]iin iicwr be indt^pcudctit ftfllw will of the dominmil working 
clasji/^* 

Imltrpendcnii Ajitlio-riiy foFlnicrpr^tAtioiii L ndcr Uiff second 
ibc ptnvtT lo iiilerprci and cniotc^* lUc comdiutiem vcsitiij 
cxcIuii^T^Jy in nn indeprudctii org^ treatiid by tht coniiiiitition, A 
typical ImCLuicc b fynibbed bylhc Italian Ckmali^udonat Cxjurt. At 
lUc Coi^rl itsdf has declared in a Icadij^g case* '^'Article 134 of 
tlie Coxtstitudofi has c^iablithcd the Consiitutiojiid Court as ibe sole 
organ of c;^.^$iitiiiioniiJ jurisdiclion or; niarc spcdficaJlyi sl^ the sole 
jndge of the vididiiy of Stale and regional taws and Ut respect of 
coni]jets of power between H\Q State iind ibe Regions or betvvecti the 
Regions llictriscl^Ti.^* [Pi^tsidenii di CmiAig{t& dH Aliswln v. Rfgionf 
Sidlima, Gi ur. coot« 1957.463] The Court hnscxdusive cofisdcutionaJ 
jurtsdietioni in other worthy all tjueitions fdattng to tlic interprela- 
lion t>f the Constitution have to be referred to the Court for tlecisioiii 
whether Snell questions arise in the courts of first msiance or on appeal. 
Tlie jiirUdirUon of the Consrittilioniil Cotiri is^ however, limilcd to 
the qumion of constittilional validity| and il cannot decide any ease 
on in merits. Similar U the position of the Federal Court under 
the Austrian CoEi&dtuUon. Artick 163 of the Constitution expressly 
stales that *'the Federal Court has been cslablUhcd to ensure the 
constitiitionallty of kgUlation and the legality of admimstraiion^** 
Thtre however, an important point of difference bet wren lUc 
ftoiian Conftiiutional Court and the Federal Court of Austria^ 
Under Article 170 of the Austriaiv Comtitutitm, the Fedrrat Court 
can lake cognt^aixce of citscs rebtung m the constitutionality of a 
f'rdtJral or Siaie law only at the rnsUtnee of the Federal Government 
or ol'tlir State Government or on a reference from the Supreme CiOurt 
of lattice. TUe quCfition of the validity of a Federal or Suue Law 
cannot be raised l>cforc the Fettcral Gujirt by an iiitiividuJil. Under the 
I uiltaii Comdlution, on the other hand, the question of consiitmidtmd 
vulidiiy can be mi^d by an aggrieved parq.- in any court of law suid 
thereupon the isaiir must be rrfermd to the C“ojistiLuiioiial Courts 
Similarly^ under the ccmstiliidoiiat system of the West German 
Republic there exists a special organ invested w'iih llte cxcltisive power 
10 interpret the finstitution- This is the Federal ConstEtutional 
Caun lBiuidtsvir/a.^mngigtrklU) which has tlie sole auihoriry to decide 
all Const It uti Oil a I i^iui^- 3*hc Court iias also been granictl extraordinary 
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juiiutictiDn todttcnnmc tii^oonnitittinnalitycr jxiUtica) parties. (See 
the judgements of the Court in /n tc (jirmvat Smtditt Pdrij^ BveifC, 
1953, p* t; and In re CtfiwiHinjuf Pariji ByerfO, 1956, p. B5j, The 

procedure prescribed by the CuustitiuToii for tlu: ai^udicadon of con*' 
stituiional issues a exactly tlie same as tinilcr iht Italian Constitution . 
Clause (!) of Article IflO of the West German Constitutinn prwides 
that if a court considers a law to be uncotutiiulional, tiic validity of 
which is pertinent to its decision, the proceedings must be stayed anti 
the decision of the Fodcml Constiiuiional Court obtained. It Is, 
llicTcfore, clear that ihe jurisdiction of the Federal Constiturional 
Court, Ute that of the ttalino Constiturional Court, is purely inter- 
prctativc. This is further made dear by Clatisc {4) of Article 19 ivhich 
expressly lays down that in tlic event of an infringement of a funda- 
mental right, the aggrieved parry has to seek relief from the ordinary 
courts. 

The Judiciary as the Custodian of the Constitutioit. The 
tliird system cninists the power to interpret and enforce the Consti¬ 
tution to ordinary courts of law, A typical example is fumished 
by the Constitution of the United Slates of America. Seciion 1 of 
Anide 3 of die Constitution provides that the judicial power of the 
United States «ha1t be vested in one supreme court and in such 
inferior courts as the Congress may from time to time ordain. Under 
Section 2, die judicial power extends, inlifr alia, lo all cases, iii.Iaw 
and etjuity, arising under the Constitution, the latvs of the United 
Slates, and treaties made under their authority. The question of 
interpreting the Constitution arises in respect of matters which urc 
within the original jumdictiou of the Supreme Court or in the exer¬ 
cise of its appellate jurisdiction. At regards originai jurisdiction, 
the Constitution specifically lays down that it covert all cases affect¬ 
ing ambassadors, other public minisiera aiul eoosuis, and in fnses 
in which a State is a party. In all other cares which fall within the 
judicial power of the United States, the Supreme Court has appdiatc 
jurisdiction, both as to Law and fact, subject to such exceplions and 
regulations sa the Congress may prescribe. Under the Judiciary Act, 
an appeal lies to the Supreme Courr from the final judgement:} or 
decten in any suit before the Itighesi court of a State where the 
validity of a treaty or a statute of the United States is in question 
.iiid the decision of the lower court Is against its validity. An appeal 
is abto competent w'here a statute of a State Is alleged to be repugnant 
to tilt CoustituUon or lo trearics or taiw of the United Stales, and 


Jurlicml PouH^r ^^7 

ihr Jccisi^^n i(t in favour of it5 validiiy. Th^c provisioiii clearly 
ftstabliiti the position of tbe Supreme Court as Uic highest appcUaic 
au^ilClritv In all eases involving interpretation of the Ckpnsiitution. 
'rUcrefoTe, tlie Cottrf Las righUy been dcscribctl a* thi? custoduin of 
till! Coiuiitution. Indeed^ the Court has iUrlF dcdarcd; ‘Hliis Court 
has no more impoTtant ftmcEion ihaii dint which devolves upfin it, 
the obligation to prcjfcrve invlohife the constitutional Umitiiiinns 
upon the exj^reise mithorily* Federal and Statelo (he end tliat 
tradi may continue to discharge harntoniousiy with the otlicr^ the 
clutiie^ enmisted to it by the Ciotistitiition/^ [Harnmir v, D^gfsthiTij 
2-17 U.S. 251) v\t Stoiy^ points out, the power lo intcqirci the 
Gonsiitfitioit necessarily includes ttte powTr to declare unlawful any 
legisintivr measure or csccutivc act wliich is contrary to the provisions 
of the Constitution^ He, Ltiereforc, argues that as the Constitution is 
the supreme latv of the [and , it is tite dnty of every judicial authority 
to fallow the Comiitution which has predontinant obligatory force 
in cases of conflict between the Constitution iind the law'^ eitactetl by 
the Federatiort or the States, 

The same system obtains under tlic Constitutions of Australia and. 
Canada. Section 71 of the Comiuonsvcalth of Atisitalia Act provides 
tliat the judicial pow'cr of the Coenmonwealth shall be vested in a 
Federal Supreme Court* to be called the High Court of Australia* 
and in such other federal courts as ttic Parlianient creates* and in such 
other courts as ii invests with federal jurisdicUonp*^ Tltcrcforc* aub* 
ject to the limited authority of the Judicial Committee of the Vnvy 
Council, the High Court of AusiralLais the final authority in re^pi^et 
of interpretation of the Constitution h TTie jurisdiction of the Privy 
C^uiidJ in regard to constitutional issuita lias been comidcrably 
reduced by the express pravition of Section 74 of the Act that no 
appeal lies to ihe Frivi' Council from a declsioti of the High Court 
'^upoii any question^ howsoever arising* ?is to the limits of the 

comiitutional prwera of the Commonwealth ajid those of any Slate or 
States* or as to the limits ini^r st o\ the constiiutiotml powers of any 
two or more States unlcits the High Court shall certify that the 
question is one which ought to be determined by Her NfajeMy in 
Coundh” The High Court of Australia has^ in addition* original 
lurtsdicdon in ttrspect of constitutional issues,. Under Section 30 
of the judiciary Act, the High Court has been invested with original 
jurisdiction in ”idl inaltm arising imdiiT titc Constitution or involving 
iU interpret at ion/" MotcovcTj under Sectiau 40 (1) of die Act any 
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case arising under the ComdttUton or involving its inierprctiition 
may be removed from any court of a State where it ti pending to die 
tiigti Court for its deebinn. Section 4QA fiu-lhar provides that if in 
any cause pending before aSiate Supreme Court there arises any in Iff j/ 
cjueston,theStipreme Court shall not proceed fiirthcr in the case and 
it shall by virtue of the Act and ^dtout any order ol ihc High Comi 
be remo ved to the High Court. In Canada, under the Supreme Chjurt 
Act 1949, nil appeals to the Jtididal Cloinmitnrt of the Privy Coiiticil 
have been abolished and the Supreme Court of Canada has become 
the final court of appeal in ail matten!. it fallovrs, therefore, tlml the 
court is now the fuial authority in all cases arising under tJic Consti- 
ttition or involving its tnierprctatioB. 

The Constitution of Argentina has also cmliodied the American 
system in regard to intcrpictatlon of the Constitution, ,:\rticle I Ob 
of the ConsUiution provides that “the rognisaiicc and decisions of all 
eases reladitg to matters governed by the Constitution and by the 
laws of die Xaiioji iiclong to the Supreme Court and die Inferior 
tribunoU of die Nation.” IJke the Supreme Court of die United 
Slates ol America, the Atgeatine Supreme Court has both original 
and appellate jurisdiction in regard locotutitutioiiol mues. It should, 
however, be remembered dmt although the Sttpreme Court is die 
highest aulliority In the maiicr of interpretation ol the Consiitution, 
alt «mstituilon;d issues can be raised in any ordmary court of law, 
whether Federal or State, as in the United States. The pusitton has 
l>cim thus clarified Ity the Supreme Court tisclf: “ITic objection of 
unconstitutloiiaiity uigcd by the ploiiuitT against the tcjpstation in 
question does not deprive the provincial courts of Jiirisdiction to take 
cogiusaucc of die causes regulated by provuidal laws. As the Federal 
tloiLitUuiioa is the supreme law of die Nation, ilic autlioriiirs of each 
Fri>vLnec arc ohUged under Article 31 to conform lo its pmvisioiis 
jiotvirithslanding any contrary provision in the provincial constitu- 
dons or tavis; and os they are die exeoiton of die National tkmsdm- 
tion, diey cmi, and must interpret and apply as Such the Consiitmion 
as ihc>‘ understand it, aubjcci to appeals against their dL-chinns under 
Article 13 of the Statute of the \ 4th September, 18G3 for the purpose of 
correcting erroneous interpretation of the provincial enurts anti of 
safeguarding the integrity of the naliouallatv, Thiis making use of its 
power and fiilfilUiig its obUgadon of imcrpreiing the Natlonul Om- 
itiiiidonsoastci make their decisions in eon form ity with it, die coiirtii 
of the rrovintc of Santa Fe have sullidetit jmitdiclioa to decide for 
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themselves, withaut prejudice to the appeal previously mentioned, 
the objectian of unctmstittitioitalhy urged against a provincial bw 
the application of vvliich has been asked for/^ (Fallcx; 10, p. H-fJ 
Two propcffiitioiu dearly emerge from this statement, Iti the first 
place, questions relating to tleinterpretatioji of the Clonstituiion can 
Ik rwsed before any oriiinary court of law. Srcoiidly, the final deci¬ 
sion in regard to all coiiJtliulional issues rests Tdtlj thcSnpremc Court- 
Si milarly, under tlie Constitutions of Brazil and Mexico, all comti- 
tutional questions fall wUhin the jurisdiction of the ordinary courts, 
but the final decision is vested in the Supreme Court. Under the bw 
of Brazil, hdwev^, the right of appeal to ihc Supreme Court has been 
subjected to siroiliir conditinait a$ under the Jndiciitify Act of the 
United State? of America, 

Interpreting Authority under the Indian Cunstitutiott. Tlie 
s>?tcm obiainijig under tim Cbrntimiion of the United States of 
America been closely followed and adcpied by the Constltutiom 
oi llie Indinn Republic. As in the United States, so in the Indian 
Repubtic, all questions ariEbig tjndec the Constitution or tnvolviiig 
its Jiitcrprctation fall within the jurisdicitoti of the ordinary courts 
of law, tuhject, however, to the final authority of the Supreme Court. 
As the Court itself has pwtinently observed, “thia Caurt has general 
powers of judicial tuperintendence over all courts in India and is 
the ultimate interpreter and guardian of the Constitution, ft baj a 
duty to see that its prov'isJons are faitbftdly observed and, where 
necessary,(ncxpound them." {.VarSingho.SlateoJ fi<> 54 ] 
S.C, 457*i 

The c^on^fiiuiionsd Jurisdiction of the Supreme Court is both 
<JAgmaJ '^nd iippiiUitic, Its originitljiirl^dit'lion ariics under Article 
32 of the CojwiiiutEan. Clau-je (I) of Ihr Article gumr^mtees the 
ng jt to move the Supreme Court by appropriate proceedings for 
die enforcement of funds mental right* Clatrse (2) auUmri^es the 

upline Couri to bsuc direcUoiis or urdci^ t>r writs* including writs 
ui iht nature of kib<at prohibitiqiif and 

whichever muy be appropriate, for the atiforcctncnt of a 
trndflmcntal right. The Supreme Court has by Us decisiom defined 
^ ^ope <jf the right conferred by this *\rdclc. In tiic first placCj 
Uc Couit has niade U dear IicyotitI doubt that the remedy under 
^ •‘tide 32 can only be jiermitled ixt tlic ca^c of an infflngemenl of a 
•Jnt amtnlal right and cannot be txicnded to cover eases of infraction 

any Qther ctmititutionai right* Thus, m Rdmjilal Incomi Tax 
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O^df^ [L951) SiG. 57, tlic Suprcrnc Court haA l]cM tlutl the 

iiumunlty fitim liic imposition or collection of I4x« except by aitlliority 
of biw, wbicli Is conferred by Article 265, u not a fim^tncnutl right 
mid catuiot, tbercron:, be enforced by A petition under Article 32. 
The Court observed: “It is not our purpose to say that the rights 
secured by Artiele 265 rtiay not be enforced. It may certainly be 
enforced b>' adopting proper proocedings. Ail that we wish to state 
is that iliis application in so Far as it purports to be founded on 
Article 32 ... is misconceived and must fail- " Similarly, in jVufn 
.Tidft r. Smtf fl/A-l.R. (1953) S.C\ 3&+, the Court has held that 
any right which the petitioners in the case may have had as rate* 
payers to insist that the Munidpal Board should te legally coiutitutcd 
is not a futidamentiil right conferred by Part III of the Comtitution 
and, therefore, the petitioners were not cnlitlcd to any relief under 
Article 32 of the ConEtitutlon, In JTaytan e? .?(»m JJd. JiiftMtrmwan, 
Ai .R. (1950) S.C. 507, tlie petidon was held to be valid and competent 
in so far as it challenged Lhc validity of Section 17 of the Working 
JoumalisU Act, 1955, but once Section 17 was lucid to be valid and 
in order, the petition was not competent under Article 32 as no 
t}urstion of the fundamental rights of the petitiuncis was involved. 

It is interesting to note that tlie same view has been tajten by the 
Supreme Court of Mexico in respect of ilic remedy of "amparo'* 
provided by the Mexican Constitution for the pro lection of con¬ 
stitutional gnamn tees, Thus, in /rt re StcreUtriit dt Hacifaiia v. CrtJiia 
Puhlua, Sent, jud., Vol, LXV1, p. 213, the Court has made the follaw- 
ing pertinent observation; “If the constituent IcgUlaturc had desired 
ro gram the power to seek the remedy of ‘^ainparo** against any viola¬ 
tion of the Constitution whatsoever, it would have done so in a dear 
manner, but this is not Ute case. From die Constitutions of 1857 ami 
1917 and the conttitutional proposals and ReformBill which preceded 
tlicm it is clear that the legislators were aware of the various systems 
ol control w'hich might be brought into play for remedying consti¬ 
tutional violations bur they did iu>i deilrc to invest the judicial 
autliorities with power of every kind to annul uncomtitutional 
legubtion by mcam of judgement in 'amparo* btit only desired to 
ciiablisli this procedure lor the protection and enjoyment of indivi- 
ilual guarantees,*' 

Secondly, the Supreme Ciourt has also laid down iJuii a petition 
under Article 32 must establish not only that the impugncfl law is an 
infringement of a futidamcnud right but that it also affects or invades 
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tlic fuudametilal right of tht pctiticmci* gwiirAnKxd by the Constitu¬ 
tion- iChirmjit India, AAAI. f]95l] S.G.+1] In ihnt 

case a soli tiny sEiareholdci' of a Company was sccJdng to ciifurce a 
fundamenuil rigSit of the Company under Arliclt32, and it was held 
by the Goi^ that he could not do so utikss his own fundamcnUl rigiit 
had been infringed- was said that the complainant could not 
sticcccd beennse somebody else vt-ashuix and thatk was an clemeiiUiry 
principle of law iliat in order to justify the gr^t of extraordinary 
relief, Um complainant's need of and absence of ndectuate remedy at 
law mttst clearly apply," [Per Mahajim, J, in J)a«irAa(farSArfmV^ p. 
SJi6!apurSpimang& \Vfaj!iagCo.,A.L^. (1954) S.C-119j The same view 
h as been taken by the Supreme Cour t of i I exteo in respect of an all eged 
inlrirtgcmcni of a fundamental right by a federal or State law. Thus, 
in In TcPlms Garza, Sera-jud., XXVI LI, p, l2Ge, the Court has laid 
doivn that the procedure of “amparo” cannot be sought against an 
impugned legislation merely on the ground of its promulgation and 
that it must be proved that the impugned legislation has prejudicially 
affected a cotulitutional right of the oomplainatit. SimILirly, the 
Supreme Ckjurl of the United States has held th-it a person invoic¬ 
ing tlje power of the courts must shoiv not only that the impugned 
statute is Invalid, but also that he personally has (uslaincd or is in 
danger of susmining, same diieet injury to hia property or rigiits 
fromitsenforcemcnl, {Ilcat^ioJChuagov. Ofn(ii,262U,S* I )TiieSupreme 
Court of Argentina has also endorsed ihe view that in order to cstab- 
lisli a plea of violation of a constitutional right "there must exist an 
injury to a legal right which musi unquestionably flow from die im- 
pngned acts/’ IS/ttU Alex Argentina Ud, p, .VuciPH Jlrgrntina, Fallos 
229. p. 3frl), 

It will be clear that the interpreting power of the Supreme 
t^urt under Article 32 can only be exercised in respect of tlic pfii- 
visions of the Cunstituiioii relating tofuntlamcnhil rigliU. Its power 
of interpretatioa in ibc cxcrcbc of lU -ippellalc jun'sdictfon is, how¬ 
ever, much wider and extends id the entire Conitiiution, Under Article 
132, an appeal from the judgement, decree or final order of ;i High 
Court lies to the Supreme Court iu all cases involving a substantial 
qncslion of taw as to the interpretation of the Conrtitution, The 
-Article further Jays doim that either the High Court must certify 
that the case involves tuch a constitutional question or wiicrc the 
High Court has refused to grant such a certificate, the Supreme Court 
may grant special leave to appeal if it is saiishetl that a subsiamial 
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polnl of (DomtUudcmi^l intfrrpfttatioii b in iisut, The Article slso 
provides IhM the judgement decree or final order of the High Court 
against which an appeal lies to the Supreme C^uri may arise Itt a 
civil, criminal or other procecdirig?i. The tcrin **ftnalordcT^^ ha^ been 
defined In the Ardek as in chiding * order deciding an I fisuewbidip 
if decided in favour of the appellantj would Ik sufliclent forthc&nat 
disposal of the case." 

The scope of the right of appeal under the Article has been tlius 
defined lr>' the Supreme Ci^art in Elc€iim o, f Vniiitop A. I,R, 

(1953) SvC. 210; whole ^clieme of the appellate juriadiciton of 
the Siipremc Go art clearly mdicates that qucsLioits relating to the 
interpretation of the Constiiution are placed m a special caiegory 
irrespective of the nature of ptoccedixigs In which they utay arise, 
and a right of appeal of the widest amplitude b allowed in ca^cj 
involving such qiieslions/' ThcrcroTG,i it has been held that the words 
*^other procecdiTigs^' In Arfide 132 should not be comstiiicd 

with ivhai precedes. Substantial consdtudonal questions may 
arise not only in ohit and r-riminal pfoceedings, but in other pro¬ 
ceedings a* wcU^ and the Supreme Court is the final auLhority on all 
such queslions. Therefore, tlie right of appeal from revenue pro¬ 
ceedings cannot be excluded if substaiitiai qumiomor comittutional 
inferprelation are involved. The scope of the right has also been 
widened by a liberal Ititcrpretadon of the term ‘^jndgement'% It has 
beem held that ilic term includes any decision given by die High Court 
on questions al. ksuc between parties to any proceeding properly 
Ijcfore the Court which ftriaily determines the rights of partiia so far 
as the Coitri conjccmcd. Thus* a decision under Section 23 (5] of 
the C,P. & Rcrar Sales Tax Act, J9+7 or under the Income Tax Act, 
1922 is a because itfinaHydcicrmincs the riglits of the 

parties so lar ns the High Ckurt is conccruedp although the irihuiml 
under these statutes may have to reopen the a^osAOicut proceedings and 
make or or tier fttrther enquiry to give effect lo the cleciBion of Uu: 
High Court. GWa/irfnr r. liaard <?/ Rfumtu^ ACR* (195^1} 

Nag. L] 

Arbitrut JurisdicUon of the Supreme Court, Under .Article 
131 of the Indlaii Comtitution, the Supreme Court has original juri$- 
dkdoji in any dispute (a) between lltc Union OovcrmrncnL and one 
or more Siatcii; (ft) between the Umon Govemmcui and any State 
or State? on one side aud one or more other Suites on the other; and 
(r) between two or more State?. Tlwe dbpuie? need not be confined 
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to coiLflicts of com|]«tcjirCC but include all disputes involving *1117 
question, \^hcthcroI law or fact, on which the c>:.[stcncF^ or extent of a 
Icgail right depends; in other words, the jurisdiLtion of the Supreme 
Court covers all dlspitlc^ in respec t of justiciable issues bctw^ccu any 
iwo Govemmejiti cstablkbcd under the C^asiitnticm. There arc, 
however, tw'o express limitationa on this Jurisdiction# In tlie first pUcc, 
the Supreme Court has no Jurisdiction in respect of a dispute arising 
under a treaty, agreements covenant, engagement, sanaJ or other 
simiiar instrument concluded before the commencement of the 
Comlitutton but continued in operation after snch egoimeneemcnt, 
lo which a Part B State was a party. Secondly, the jurisdietton 
of the Supreme Court cloa not extend to a dispute arhsing under 
any itcaiy^ agreement, covenant, or other similar instrument 
which provides that the jurisdiciion of Itic Supreme Court shall not 
extend to such a dispute. These tw^o provisiom arc intendeil to ex¬ 
clude from the jurisdiction of the Supreme Court treaties and cove¬ 
nants ccmcludcd with the forniet Princely States. It is, liowtzvcr, 
curious tliat the first iimitauon is only applicable to Part B Suites 
and docs not cover the former Princely Sia tes not included under ihnt 
category; nor is It clear why this dlsdnetion has btren madcbctw^coi 
these two classes of fomcr Princely States. The justtfication for the 
cxcliislouof these daxses of agreemenU is no douhi based on the fact 
that many of them are of u political character- This does not, Uovvcvcr, 
afTurd any ground for tlic exclusion of Justic I able issues arising under 
these agreements. 11 should be noted that both these provisions repro¬ 
duce similar provbions of the Govcrumcot of India Act, 1935, which 
excluded from the Jurisdiction of the Federal Court all treaties and 
agreements with die Indian States which did not relate to the Act 
or any Order in GoundJ made ihcreunder or to the In^ti mnent of 
Accessjgn^ The point is, Imwcvcr, purely acadcinic, as* under the 
latest amendjncnls to the Comtitution* Part B Statea have ecajsed to 
exist. 

The origtnat Jurisdiction winch has ilius been conferred on tlic 
Supreme Court has two distinctive characteristics. In the firsl place, 
if the parties to a cU^pute fall w"vihm the categories specified under 
thin proviaion^ the Supreme Courl has jurisdiction irrespective of 
the nature of the matter in issue provided that it Is a jufticiable issue. 
Tlie dispute may ari^e under the Comutution or under ilie common 
law, U may aUo ariec under on agrrcmeni between the parties# In 
Australia^ it has been said that ""^the matters between States, in 
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rcspfict of wfijch original Jurlsdiciion » by Section 73 of die Cod* 
stitution Conferred on the High Court, are niiittcc& which are of a 
like nature to those which can arise between indlvlduals and 
which arc capable of determination upon principtes of taw.” 
[The Stott iifSmth ^histrttlia p, The SUtk ef Victoria, 12 CX.R. 667J 
This, htnvcvcr, is too narrow a definitiem and cannot be lie Id to be 
applicable under the Indian Coiistitutioti. The wording of ArUde 
lit is wide (inough to include every icind of Justlciabte issue. 
The omfc correct view is, therefore, to be found in the judgement 
ofShiras, J. in AftVjoari p, Itlinois, 1-BO H.S. 208; “The cases cited 
show that such jurisdiction has been CKcrciied in eases inv'olving 
boundaries and jurisdiclion over lands and tlidr inliabitauts, arid in 
cases directly afTccting the property rights and inter cats of a Stale. 
But Such cases manifestly do not cover the entire field in which such 
controversies may arise, and for which the Constitution has provided 
a remedyi and it would be objectionable, and indeed, impossibh:, 
for the Court to anticipate by decision what controversies can, and 
what cannot, be brought within the original jurisdiction of this 
Court” 

The second feature Is that the jurisdiclioo is prrstntae and 

nox tothne materioe. In other words, ills confined to dtsputes between 
Govcnimcnts established under the Constitution or between indivi¬ 
duals suing or being sued on behairof suchGovcrnnietttd!. It has been 
argued that on die basis of the correspondiDg provision of the Govern¬ 
ment of India Act, ID35, the original jurisdiction of the Supreme 
Court extends to disputes between a State and a private individual or 
bctiveen die Fctleraiion and a private IndivitluaL This view doesnot, 
however, appear to be tenable. This proposition isopen to two objec¬ 
tions. In the first place, the Indian Constitution docs not recogniise 
dual CLiitxiithip, i.e. there is no citizenship of a St ate os distinguished 
from Union nattonality. There is, thcrel'orc, no special riiBwfwffx 
jhrii bet ween a constituent State and residents in such States, and 
no such Slate could, i hcreforc, be a party to a tiispute arising between 
anodicr Slateandoneofita residents. The poet tiou isnodouhtdiffereni 
under international taw where a State has a special obligation towards 
its own ciliaenj. Ills also different in a federal State where the rule 
of double citizenship b recognized. But such an obligation could not 
arise under tlie Indian Constitution. The second objection U that 
thlsorigtoal jiirisciiction of the Federal Court b in essence an arbitral 
jurisdiction and depends euttrely on the ipcciul character of the 
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parties specified In tiie Constitution and could not, therefore, be exten¬ 
ded to eases where an individual is one of the parties^ 

The audiority of the Supreme Court under Article 131 of the 
Indian Constitution may be contrasted with the original jurLsdiction 
of the High Court of Australia under fiection 75 of the Common¬ 
wealth x\ct which extends to disputes “between residents of difTenmt 
Suites, or between a State and a resident of another State,** The 
position is similar under the Comtitutlon of the United States of 
America winch confers original jurisdiction on the Supreme Court 
in all cases affecting ambassadors, other public ministers and 
consuls, and those in which a State is a party. This has Inien further 
explained in Section 233 of the Fcticraljudidal C^odc which provides 
tliat the Supreme Court shall have original but not cxdu&ivc juris¬ 
diction in respect of all controversies between a Stale and citiacm 
of other States or aliens. Under <rVrtirlc 110 of the Swiss Constitulicui, 
the jurisdiction ol the Federal Tribunal can be invoked in civil cases 
“between the Confederation on the one part, and eorporations am] 
individuals on tlie other part". Disputes between f^'Uilotts and 
corporations or individuals also fall within the original jurisdiction 
of the Federal Tribunal. But this authority is subject to the limita¬ 
tion that in the first ease the corporations or individuals must be the 
pUuntifTs and must also fulfil Utc conditions prescribed by federal 
legislation. In the second case, it can only be invoked when either 
party so demands and the taailer b in conformity with the conditions 
prescribed by federal legistation. The Constitution of .Ai^ntina 
also expressly provides that the Supreme Court has jurisdiction in 
respect of disputes between a Province and citizens of another or 
between citizens of differeni Provinces. 'Flic reason of the rule has 
been thus explained by the Supreme (^uri: *The Federal jiirbdic- 
don is an exceptional jurisdiction whidi has been introduced in the 
Judicial mechanism of the Republic with political and social objects 
of the greatest importance. Borrowed from die Xorlb Amcricao 
ConstUutian, it takes into comideratioii, amongst in as tii the great 
Repiiblict the primordial interest of peace and cordial international 
relations and safeguards internal public order from tlie danger of 
the partiality and zeal of the judges in favour of their fcllosv dtj- 
zens and against die citizens of another province.*' fFallos fi7, 
p. 107). 

Unitary Organization of Judicial Power. While the poUticai 
organization of dw Indian Republic is primarily federal in cliaructtrt 
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it.<i judicial organisation ij purcty uniiar)-. In other >^'Oid9t the Indian 
Comtitution does not rc-cognisr the duality of judicial machi¬ 
nery; nor does it prescribe a sclicmr of di^ributiiui of judtrial 
power between the Union and ilie Slate?*. Tn Uie Indian Republic 
there otbis only one judictai system with the Supreme Court as the 
final authority. FIictc are no federal courts iidminisiering federal 
laws, and alt courts adniinlstcr fcdernl taws as well as State laws* 
This unitary' organination is a relic of the sptetn prevail! tig in Rritislt 
India W'hich was a unitary Stale prior to (lie Government of India 
Act, 1935* It should, how ever, be remembered that .\Ttiiilc 247 of 
the Constitution autharlxes the Union Parliament to provide by law 
for the eatablisbmcnt of addidonal courts for tlie better administralion 


of federal laws and of any existing laws relating to a matter In the 
Union List. The pcssition is similar under the Constitution of the 
Soviet Union, .\rticte 104 of ihu Soviet Constitution specifically 
provides tliat the Supreme Court of the Soriti Uniou h the highest 
judicial organ and is charged with the supervision of the judicial 
activid« of all jydidal orgaiu of the U.S.S.R. and of the Union 
Republics. Tills provisiou Ls in consonani'e with the ccntralistic 
character of tiic Soviet Union ivblch, in spite of the residuary powers 
of the constituent States, approximates to a unitary State. 

The posidon under other federaleomtitudomis,however, entirely 
different, lor instance, in the Commonwealth of .Austrnlia there 
cjtisl two parallel lyttems of f'ederal Courts and State Courts. Section 
71 of the Australian Constitution Act providcii Utai the judicial power 
of the Commonwealth shah be vx-sted in a Fedend Supreme Court, 
to be called the High Court of vWtralia, and in such other Federal 
Coura as the Parliament may create, and in such other courts as it 
may invest with federalJurisdicUon. It has been held that die provi- 
siona of this section are complete ;md exhaustive and there cannot 
be a third class of courts which arc neither Federal Courts nor State 
t^uris invcsicd with federal jurisdiction* (Per Griffith, C.J. in 
hmnh WoUj V. CmmonwtaUk^ 20 C:.L.R. 54) On the other liand, 
the judicial organiaadon oI the Statti is regulated by tlwiaw# and 
C^iwiiiutiom of the States. Therefore, the two Judicial systems arc 
distinct a nil sepa ra le. 11 fol lo^v* as a logl ca! comciy uen cc ihni die H'gh 
C-ourt of Australia has no jurisdiction over the C«urU of the States 
i^rpt m cases where the State Courts are exerdsing federal jurisdic- 
iion or where an appeal lay to Uii: tiurcn in Council from such State 
Courts at the cstabhshnient of the Common wealth. 


Judicial Potttr ^77 

Thcsamt double npi>aratus is to be found in tbc Uniutd Sutcs. tn 
Wesi Germany and in the Laun American Fetlcratioitj. 

Tlic judidal power imdcr the Comtitudon of the UnUed States 
is Qidy partiaUy unifietl and centi aliitijd, Tlusitalio t!ie position under 
the Argentine Constiiution, As the Supreme tiourt of Argentina 
has iiseif dcchircd, “the only source of jurisdiction of the Federal 
Tribunals is Article of the Gonsiitudon, and the competence 
to judge directly the nullity or validity of a lavr of the Provincial 
Xje^slattirc cannot be deduced from it," (Fallos 30f p> 139) The 
Court has also laid down tliai its juriidtclion. is of an cxcepiioiutl 
character and cannot, therefore, be extended by iiilcrprctation to 
causes not expressly specified in the Constitution. (FaJlos fO, p* lliH) 
Under the Constitution of Brazil there exists the siuue system of rlual 
machinery of judicial organisation. Article 94 of tftc Constitution 
deals with the organizaiioti of courts cxeixising federal jumdiction, 
i.e, jurisdiction in respect of the Constitution, federal Jaws and 
treaties concluded by the Federal Covemment. Article 124, on the 
other luuid, deals with tlte organisation of the judicature of tlie 
State. 

The unitary character of the jtididul organiaatkin under the I tidian 
CraistitiJtionUclcarlyreiiceted in the provisions relating to die posi¬ 
tion wiiich the Supreme Court occupies under the Constitution as 
the head of the judicial organisation. Tlnac provisions strengthen 
and reinforce the authority of the Supreme Court as the highest 
tribunal of the Republic. Thus, jVriide I II declaa's tiiai the lasv 
bid doviTi by the Supreme Court shall be binding on all courts within 
die Lcmtory of India. Similarly, Anidc IH pTesciibcs that iill 
audioriUes, civil and judicial, sn die temtory of India, shall act in 
aid of tite Supreme Court, l^^iider .-Article J42 the Supreme Clouri 
may, in the cxerdsc of its jurisdiction, pass such decree or make 
such order as is necessary for doing complctcj'ns ticc in any case pend¬ 
ing before it and any such decree or order is enforceable througJiout 
the territory of liulia. Moreover, the Uuion rarlhitnuiit tias been 
.authorized by the Constitulioti to confer cm the Supreme Court such 
further jurisdiction and povvciz as ihe Parliament may consider 
necessary. In particular, the Union Parliament has been granted the 
authority to confci on the Supreme Court the power to issue dir«cti<ms, 
order* or %mut or any of them for any purposes other than those of 
redressing die tniiringement of a ruudamcnlal right. Tile Union 
Puiliamcnt has also been empowered to confer upon the Supreme 
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Court such supplemental authority a& may appear to be necessary 
or desirable for the purpose of enabling the Court more elTectively 
to exercise the jurisdiedon conferred upon it bj* the Constitution^ 
It may also he pointed out that the Constitution expressly confers on 
the Supreme Court the jurisdiction and poveers exerdsabte by the 
Federal Court immediately before the commencemeat of the Consd' 
lution under any existing lavv^. Under Article 145 of the Cousiitu- 
tion, the Supreme Court has been invested with theauthoriiy to midtc 
rules, with the approval of the President, for regulating generally die 
practice and procedure of tlie Court. These iudude rules as to thi: 
persons practising before the Court, rules as to tiic procedure fbr 
hearing appeals and other matters, rules as to the pToccedings for the 
enforcement of rutidfuncntal ri^ts and rules as to the entertain¬ 
ment of appeals. 

Appellate 5*^^dictiois of the Supreme Court in Civil Cases. 
The unitary diaraclcr of the judicial organization under the Indian 
Constitution is also reflected in the extensive appellate jurisdiction 
which has been vested In the Supreme Court. Under Article i!J5 an 
appeal lies to the Supreme Court from any judgement, decree or final 
order in a civil proceeding of a High Court in the tenitory of India. 
The right of appeal in civil suits conferred by this Article is, how¬ 
ever, limited to three difFcrenl categories of cases. In the first place, 
an appeal lies to the Supreme Court if the Higli CJourt certifies that 
the amount or value of the subject matter of the dispute in the court 
of first instance and in cUspuie un appeal wns and is not less than 
Rs. 2U,f)0l) or such other sum as may he specified by the Union Par¬ 
liament by law. Secondly, an appeal also lies if the High Court 
certifies that the judgement, decree or final order involves directly 
or indirectly some claim or question regarding property of the like 
anioiint or value. It b dear that the Article prescribes the i«t of 
valuation in these tivo cases, but the relevant value b not the value of 
the suit but the value of the dispute, “The language of the Clnnstitu- 
uon appears to be more accurate, because m any conicntion between 
two parties the value of the subject matter must li« the value of the 
issue between them and not always the value of the suit which may be 
difl'crciii,” \Prahireti^a Mtrhaii e. Jitrltamfiar Saak Liti., A.I.R. (1954) 
CaL 289] Both these ca»s ate, ho wever, subject !o the limitation that 
if the judgement, decree or final order appealed from affirms the 
ded^n of the court immediately below', the High Court must also 
certify that the appeal involves some substantial question of law. The 
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rule is jiow well acidetj that a fUKStion of lavr- can be saitl lo be A 
subsLiiitial questiDn. of law only when there h some doubt or tUflortnee 
oropiiticiQ. Chagla, O.J.has thus observed; ‘'U must be asubsiiintial 
question of law as between the parties to the case involved. But here 
again U most not be forgotten Uiat whai is contemplated is not a 
question of law alone; it must be a substantial question. One can 
define it BcgaiiVCV* For instance, if there is a wull-estabiishcd princi¬ 
ple of law and that principle of law is applied to a. given set of facts, 
that would certainly not be a subaiiintial question of law. \Vliere tin; 
question of law is not well settled or where there U some doubt its to 
the principle of law involved, it certainly would raise a substanlial 
question of law which would require 3 final adjudication by the 
liigUcst court.” [Kuilthushroi}Ghutr^ V. C.P. SjiaeliCAtt Ltii., A.T.R. [19‘46) 
Bom. 134] Thii^y, tiie right of appeal also accrues if tlic I ligh Court 
Certifies that the case is a fit one for appeal to thr Supreme Court. 
The fitness of a case for appeal to the highest court has been tints 
defined by die Privy Conned: ‘Tt is clearly intended to mcei qietrial 
eases, such, for example, as diosc in wliich the point in dispute U not 
nttiuurable by money, though it may be of great public or private 
importance.” {Banarsi Prasad f. JraiAi Krisfiini^ 2fl Iiid, App. 11) it is 
now well settled that the only condition necessary lor the exercise 
of jurisdiction in such casts Ls the discretion of the High Court but the 
discretiDn is a-judicial one and must be judicially exercised along the 
well-established lines which govern these matters. The certificate 
must also show on the face of it that the discretion conferred was 
invoked and exercised. If it is properly exercised on wcll-isiabUslicd 
and, proper lines, then,as in all questions where an exercise of dUerc- 
tioiiis involvod] tliero would be no iDtcrfercncc except on very strong 
grounds. On the other hand, if on the face of the order it is apparent 
that the Court has misciifecied itself and considered iliat its dijcretioft 
was fettered when it was not, or that it had none, then die Supreme 
CxOurt must citlter remit the case or exercise the discretion itself. 
“These arc the well-known lines on which questions of discretion are 
dealt with in the superior courts and they apply with as much force to 
certificates under Article !33 fl) (c) os elsewlicrc, [Fer Bose. J. La 
/far Srngh tv A.l.R. U954) In ad these cases 

the mere grartlof the certificate doc-s not preclude the Siiprcmc Court 
fruni dotcrininiog whether il was righdy granted and whether the 
ccMidhioas prerequisite to the griint arc sadsfiL'd. 

Three other rules relating to the exercise of Uic right of appeal 
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under iVrUde 1S3 »bouId dso be natlc«t First, iti ;)ll diuse rase* 
tile appeUnnt is itlso entitled to lui^c ns one of the grounds of oppeol 
tiiat a stibstnntial question of law as lo the interpretation of the (loti-' 
stitution hats been i^tongly dedded. Second, the right is subject lo 
the limitadon that no appeal lies (o the Supnemc Court from the 
judgement, decree or fiu^ order of a single judge of a High Court, 
unless the Union Parliament provides otherwise by latir* Third, tlio 
Supreme Court itself has prescribed a further InnitaiioR on the e)c- 
ercisc of its appellate jurisdiction. 1 1 has laid down Uiat it wouUl licit 
go behind the findings of fact by the Rnal court of fatts, but when: 
tlie conclusion of the High Ckiurt is based partly on a inisreadiog of 
evidence and partly on non'aclvertencc to important material 
evidence, it would inierfere with the findings by c.xamilling llic 
evidence. [Afaraa Afar B«sSfHos CnlhalU^i v. Pattis jhha, Al.R. 
(1959) S.C. 31] Therefore, where there are no concurrent findings 
of fact, the Supreme Court will allow the appellant to place before 
the Court the evidence of his vvitnesses in support of Ms cuntentions. 
t/tnatir SU^m Jft'apig/ftim Co. 5 . Arabhda Chakramti, A.I.K. (1939) 
S.C. 597]. 

Appellate Jorisdiedon In Crimmnl Matters, 'nie Supreme 
Court bassimilar appellate jurisdiction in criminal matters from any 
judgement, final order or sentence of » High Cdurt. 'ITits Jurisdic.- 
tioi) can, however, be Invoked only in three difTcTcnt classes of cases. 
In the first place, the jurisdiction can be invoked if the High Court 
on appeal reverses an order of acquittal of an accused person and 
sentimees him to death. This provision docs not, Imwcvcr, permit au 
appeal from a judgement, hnal order or sentence in a criminal pro- 
ceeding of a High Court if the High Court has on appeal reversed 
an order of couviction of on accused person an<t has ordered his 
acquittal. [Jftafr Goixnimait oj Afudhjra Praiitsh r, /tamkHshtta, A l-R. 
(1954) S.C. 20j Secondly, an appeal also iks to the Supreme Ckiurt 
if the High Court has withdrawn for trial before ilaclfany case from 
any court subordinate to its autbori ty and has in such a trial convicted 
the accused person and sentenced him to death. ITiirdly, the jurts- 
diction of the Supreme Court can also be invoked if tVic TIIgh Court 
certifies that the case is a fit one for appeal lo the Supreme Clouri. 
This is, however, sul^ect to such provisions as may he made in this 
behalf hy the Supreme Court as wdl as to such conditions as 1 he High 
Court may cslabUsh or requite. The grant of a crrtirHintc under this 
provision as under Cbusc fc) of Article 133 (Ij docs not preclude 
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the Supreme Court rpom dutcrmlmng wTicthcr the certIHcate was 
righily grjnicd and whethtu- the cotuiittotts precedent to the grant 
arc aatijficd, Morrovner, the grant U at the discretion of the High 
Court, hut the discretion is a judJdal one and must be judicially 
exercised in accordance with the well-osiablished principles which 
govern iliesc matters. The discredon may iegitjtnately be cxcrcbed 
in coses ’tvhere there are exceptional circumstances (yYiir Singh c;. Sistt 
oj U.P^, A.1,R, (1954) S,C, 45TJ or whHJrc a substantial question of 
law is involved [,■?, K\ Gupta p. B, K, Stit^ A-I.fi- (1939) Gal. lOtJ or 
where ihcrr is lubitandal mUcarriage of justice. [Jasiana Fmad p. 
Latchfii Ram, AJ.R. (1954-) S.C, 686] The jurisdiction may, how* 
ever, lie extended by an Act of tlic Union Partiament, for the 
Consututioti expressly authorizes the Union Parliament to confer by 
taw on the Supreme Court (urthcr powers to entertain and hear 
appeals from any judgemrnt, final oi^cr or sentence in a criminai 
proceeding of a High Comi sul^ect to such condidons and limitations 
as may he specified in such a law. 

Il u'ill lie iuittced that ihc authority of the Supreme Court under 
this Article can only be exercised in respect of criminal proceedings. 
It has been polnietl out that the words used in the Article ate 
“criminal proceeding** and not “proceeding unrtcT the Criminal 
iVocedtiro Clode” or “proceeding with respect to an ofl'enee*'. There¬ 
fore, it has been held that “if, without being an offcntc, as defined 
m the Code or some other statute, contempt of court issdll a taimc 
or aamething in the mitiirc of a crime and if a proceeding taken for 
the pimUhmcnt of such contempt can be a criminal proceeding 
W'itltout being a proceeding governed by the Codc^ the terms of 
Article 13-I[n (e) wiii nonetheless be satisfied, although contempt of 
court may not be an dflence and altliough the Code may not apply 
to proceedings for its punuhment.’* [^. K- Gttpia s, A'. Sen^ A.l.R- 
(1959) Cal. ml 

.All appeals in criminal proceedings do not, however, full within 
the purview Ilf this jurisdiction. Thus, in a special appeal against the 
decision of an Election Tribunal, the Supreme Court has held that 
as a court of iippeal it will not examine the conclusions of fact arrived 
at by the Tribunal. All that the Supreme Court is concemrd with 
is whether a tribimaj of reasonable and imbinsed men could 
judtclaliy tvach such a conctuslon. Under the law the decision of the 
Trihuxtal is meant to he fuml. Thai does not, however, takeaw'ay the 
jurudktlonof the Supreme Court hut it will only interfere when there 
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U some ^Uring niTor which hssmtiUetl in a mbstaQtial mUcamage 
of justice. \Jamtuta Pwad e, LvAAt ifam, .\J.R. (195+) S.G. (186] 
Similarly, it has been held that the plea of alibi involves a qurstion of 
fact and ivhon both the Courts below concttiTcndy foiitid iltai fact 
against liie accused the Supreme Court cannot, on an appeal under 
Article 13^1 of tlie CdttalUution, go beyond that concurtcnl finding 
of fact. [TAtfAw Ptasad a, Stak oj Madjha Pradesh, A-I.R. (195+) 

S.a 30 ]. 

Extraordinary JnrLsdJction of the Snpreme Court. In 
addition to its appellate and arbitral jurisdiction, ibr Supremo Court 
has been authorized under Article 136 to grant, in its cUscretioit, 
special leave to appeal from any judgement, decree, determinatian, 
sentence or order in aoy cause or matter passed or made by any 
Ckturi or tribunal. ‘Fhc only exception to this wide and extemive 
jurudiction b that no appeal Ues to the Supreme Court from any 
judgement, detemitnation, senieuce or order passed or made by nuy 
Court or tribunal consUttttcd by or under any law relating to the 
Armed Forces. Subject to this limitation, it b clear, this extra¬ 
ordinary jurisdic dun of the Supreme Court extends to all cases and 
all matters, wbeilicr dvU, criminal or othenvUe. It has also been 
held that even when a Legislature states that the orders of a Iribu'^ 
Hid under an Act like the Representation of the People .Act, 1931 
sbai] be conclasivc and 6nal, the Supreme C<ouTt may interfere imdcr 
Article 136, as the jurbdlction conferred b>' tbe .Article cannot be 
taken away or whittled down by tlie Legbbture. [ite/ Krishna Bom 
e. Bimd KaasmgOy (195+j $.0,202] Therefore, so long as this 

provision exists, the discrelion of the Suprcmi; Court is titifettered. 

A$ regards the exact scope of the jurisdiction conferred by Article 
136, it has been expressly held by the Supreme Court that 'tit is not 
possible to define with any preebton the bmltatioiis on the exercise 
of the discietionary juris^ctioA vested in the Supreme Court by 
the constinttiatta] provision made in Article 136. The limitations, 
whatever they may be, are implicit in the nature and character of 
the power itself, h being an exceptional and overriding power, 
naturally It has to be exercised spaitngty and with caution and only 
in special and exceptional situations. Beyond that it is not possUde 
to fetter the exerciie of thb power by any set fomtula. or rule.” 
IpkakitwatiCoUmMill i Ltd, iXhsmmissumet nj tnenme Tax, .A.I.R. (1955) 
S.C. 65] HirTCfore, the Supreme Court will not grant special leave 
to appeal under Article 136 unless it is shown that exceptionai and 
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special circumstances csistj^ that substantial and grave injustice has 
been d£»ne and the case in question presents feat arcs of sulllcknt 
gravity to warrant a review of the decision appealed against. [fctiilAii 
Stn^k r. Statt 9 J Ptpsu^ A.I.R. (19&4) 5.C. 2?l] ITie Supreme Court 
has also made it clear that it cannot by special leave convTrt itself 
into a court to revievr evidence for a third time. Stmilaiiy, where 
t here are mere mlstoiuis on the port of tbe Court below' fif u tcdinicol 
character w'Uich liavo not occasioned any failure of justice or if the 
questton is purely one of the Supreme Court tsiting a diflertmi view 
of the evidence in die case, there can be no intcrTcrcnce under the 
provision! of Article 136, since such questions axe as a general 
rule treated as being for the final decision of the Courts below, 
\Iiahfth Mokamtimd V. SisU oj Hydtrabad, A.I.R. (1954) S.C. 51J Hie 
positioji is, tlierefore, clear that in an appeal by spcdal leave under 
Aitlde 136 of the Constitution it is not ordinarily pcmussible to 
make submissions on questions of fact. [i?aJ7) Parkstsh c, Tftt Siatg oj 
l\t^aL, A.T.R. S *] This rule is not, however, universally 

applicable. Therefore, it Is open to the appellant under Artick 136 
to raise questions of fact or to ask for interference with concnrrcni 
fmdiugH of fact if the findings arc vitiated by errors of law or the con¬ 
clusions by the Courts below are so patently opposetl to well-establish¬ 
ed prindpks os to amount to a miscarriage of justice, [Matan Gatid 
p. Tkt SHiiff of Bihar^ A.l.R. £1959) S.C. 18] Moreover, "when the 
Ckmn reaches the conclusion that a person lias been dealt with arbi¬ 
trarily nr that a Court or tribunal ivithin the tciritory of Indin has 
not given a fair deal to a litigant, then no technical hurdles of any 
kind like the finality of finding of facts or otberw-ise can stand In the 
ivay of the CKerciac of this power, because tlie wliak intent ami 
purpose of this .Article is that It is the duty of this Court to see that 
injustice is not perpetuated or perpetrated by decisions of the Courts 
and tribunals 1>ecoiise certain law's have made the decisions of these 
Courts or tribunals final or conclusive/’ P*cr hlahajan, G.J. in 
Dkahfiumi CttUm MUh iJd, e. CorntnisuhutT of ivconw Tin, A.l.R. 
(I955j S.C. 65 at p. 69] The main question, therefore, is whether 
there has been a failure of justice or not, [indiftlicrehas been a failure, 
the Court will interfere even if it Involves an CKaminaiion oud 
upprociaiion of the facts of the ease, Stagh e. The Statt^ A.I,R. 

(195D) S.C. 169} TliP Court has, thertfore, laid down that it docs not, 
wlieu Uraruig appeals under Article 136, sit as a court of further 
apiwa! on facts, and does not inter fere widi hndings given on a 
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coniidrnition of cvUicncc, nnl<n* they are j>ov«se or based on no 

evidn^e. AffAi* p, j:kdaMwni htangiuaj, A.LR. (19M) 

S.C. 111}. 

li will be noticed that w‘h«i«ai Articles 132,13.3 and 134 capressiy 
pfnvidi' that *‘an appeal shall lie to the Supreme Court'* in tfic cases 
spcctRcd in ibeae .\i-ticlcf, Article 136 merely aiithortses the Siiprenic 
Court to grant, in iu discTCtion^ speciiil Itmve to appeal from any 
judgentent passed l>y any court or tribunal, lire Stipreme Court 
Hiu, therefore, rightly pointed out that Article 136 does not confer a 
right of appeal On any part}’ from the decision of any irihunalg but 
corderi n discretionary tKnver on the Supreme Court to grant spiicial 
leave. The power coitffl rred by the Article is diMredoniiry and cannot, 
therefore, be exhaurtivcly defined. The Court has further laid dotvn 
that though Article 136 is couched in widest terms, it b necessity for 
the Supreme Court lo exercise its discretionary jurbdiction only in 
cases where the judgetnenb or orders are made in violation of the 
pitndples of jiiidce causing substantial and grave Injustice to parties 
or where an important principle of law b involved requiring elucida¬ 
tion and final decision by the Sufiremc Court or where exceptional 
or special orcumsiances exist which merit the consideration of the 
Supreme Court. [Af/Jiri. BtngAl Chmied df Fhamateuik^ llVfa 
iJd. p. Thtit Emphjtfd, A,I.R. (1959) S.C. 633], 

Advisory Jurlsilictton of the Supreme Court, .\rticlc 143 
of the Indian Consiiiution provides that If at any time it appears to 
the President that a question of law or fact has arisen, or b likely to 
arise, which b of such a nature and of such public importance tiiat it 
b expedient to obtain the opinion of the Supreme Court upon it, 
he may refer the question to the Supreme Court for eoiuidrxalion 
and the Court may, after such Iieoring as it thinks fit, report to the 
President Us opinion on the matter. Clause 2 of the Article further 
authorises the President to refer to the Supreme Court for opinion any 
dispute arising out of any provbion of a treaty, covenant, leead or 
otlierttimilar instrumciH wldch was concluded before Uie commence- 
mi:nt of the Constitution between a Part B State and the Dominion 
of India, 'rhejurisdictinn conferred by Article 143 b of an exceptional 
nature and finds very tew paralleb in other constitutions. For 
instance, there is no such provision in the Constitution of tlic 
United Scares of America, nor in the Commonwealth of Auitrolia Act. 
It has, therefore, been held by the Supreme Court of the United 
Suites that '*It hus no conxtituUoniil power to render adrisory 
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opmioiti/' p, Uiachiawn. $52 U.S, I!2) TheConsmutians of 

t))c Latin American Federalions dso present no such provbion, 
Tlicrcfortr the Supreme Court of Argentina has sj^cifically laid down 
that "the object of the federal JurbtUcUpn being the dedrion 
in causes, no abstract questions of law can be entertained by 
the Supreme Court.** (Fallos 4^, p. 75) A strikingly similar pro. 
vision is, however, to be found in Swtion 26 of the Irish Constitution 
which authorizes the President of ihe Irish Repuhltc, after coitisulta- 
tion with the Council of Stale, to refer a Bill to the Supreme Court 
for a decision on the question as to whether such Bit! or any specified 
provision was rcpugnani to the Constitution. Thus, by virtue of 
tills power, Section 4 of the OBcnccs against Uie Stale Bill was 
referred to the Supreme Court for opinion. [See /a the Matter 9 / 
Aitide 26 of Ihe Cottstitutum oad in the Matter qJ the Offences agiueat 
the State [Amtndfatni) MU, Wff; [19‘10) l.R. 470]. A similar 
provision was to be found in the Soviei Constitution of 1923, 
Article 43 of which granicd authority to the Supreme Tribunal of rhe 
Soviet Union to express Us opinions at the request of the Centra] 
Executive Committee of the Union regarding the constitutionaliiy 
of the laws of ilie federated republics. This was, iiowcvci, a purely 
consultalive jurisdiction and the final decision rested with die 
Praetidtuni of the Central Executive Committee. A Soviet jurist has 
thus characterized this provision; "This principle is fully in accord 
with the general character of our ConsdtuUon, founded upon the 
concept of the dictatorship of die proletariat which does not permit 
the separation of powers, iJtat is to say, a system of a series of political 
insUtuttonA whicli mutually balance one another and exercise 
their iuQurnce upon one another.** (.Saridrldir fVora, 1925, No. 3) 
'rhb principle docs not, however, find any place in the existing 
Constitution. On the other hand, tieclion CO of the fSanjntinu 
Supreme Court Act, 190G audiorizcs the Govemor^Cencral In Coun. 
cil 10 refer imjxirtant questions of law relating tospcdfwd mailers to 
the Supreme Court for hearing and consideration. .Moreover, it is 
obligatory on the part of (he Supreme Court to pronounce its opinion 
in such cases. Advisory opinions given in excrebe of such powers 
liave been strongly condemned by the Pri\y Council. For i tuts nee, 
in Atione^^ettetai of BrifiiA P. AHerne^rmred <tj CmodOj 

(1914) A.C. 153 , Lord ifaldanc observed as (ollos%‘s; "Under tins 
procedure questions may be put which it Is impossible to answer 
satisfactorily. Not only may the quesdon of future Utigaiits be 
19 
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prrjudici^ by (he Court lAying dmvu principle )» an abstract fcmn 
without reference or relation to actual facta but it may lurji out to be 
pracUcoily impossibh: to define « principle adequately and aofdy 
wiiliitut previous ascertainment of the exact facts to whidi it is to be 
applied.'* U has also been obscrvctl that it is iuulestrable that the 
Court should be called upon to express opinions which may aflecl the 
lifrbts of persons not represenunl before iL T-low'cver, the power 
untter Section fid of the C>anadian Supreme Court Act, IfHiG has been 
availed of in several important cascft parttGidorly in rnpoci of casn 
where there tvere grave doubts of consiitutional validity. [See, for 
instance, In re Mama^ /xgij/adtMr, (L0I2J A.C. 880}* 

It should be pointed out that an opinion given by the Stipreme 
Court under Article 143 of the Constitution is not of the character 
of a judgement and is not, therefore, binding upon the courts in 
India, although such opinions may undouba^^y carry great weight 
and authority with all courts and tribunals. We have already seen that 
tile same view has been tahen under otitcr constitutions where sudi a 
provision exists. Thus, tinder the Irish Cortstiiution the advisory 
opinion tenilcred by the Higli Court of the Republic is not a judgement 
in the strictest sense of the word and the final decision rests with 
the authorities invokiiig the jurisdiction of the court. ^Vc have also 
seen that this tvos exactly the position under the SinHct Constitution 
of 1923. 

Original and Appellate Jurisdiction of the High Cemrte, It has 
already licenpoinled ou t th a i un der ll le u u thorlty of t he Supreme Court, 
there is a High Court in every constituent State of the Republic. 
(See Chap. V", Tiir Sfn*rfiwv <if Iht Repubtk) , In the main, the Cunstitu* 
tion preserves and continues the jurisdiction and poivers 
by the High Courts prior to its coinmenccmeni. The only exception 
is thill the previous statutory restrictiom on the exercise of original 
jurisdiction in respect of revenue matters has now been femoved. 
Apart from this cliangc. Article 22$ of the Constitution, which deals 
wall die jurisdiction of the High Courts, reproduces Section 223 of the 
Gottrnment of India Act, 1935. In other words, under the ConstH 
tution, the l ligh Courts continue to exercise such original and appel¬ 
late jimsdictiun, including admiraltyjiirisdiciion, and oU such powers 
and authority in relation to the administration of justice us wore 
Vested in them by their Charters or letters patcni and statutory 
enactmenUt, The ComtUution further provides that every High 
Court shall have superintendence over all courts and tribunals 
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dirougbotit the tmitorits in relation to which U exercises Jurisdiction. 
It docs not, however, deal with the jurisdiedon of the courts subject 
CO the authority of the High Courts, such as district courts and courts 
subordinate to them. The jurisdiction exercised by such courts is 
emulated statutory enactments, such as the Code of Civil 
Procedure, the Code of Ctiminal Procedure, etc. 


CHATTER XI 

AMENDMENT OF THE CONSTITUTION 

Legi5lativ« and Coiutititeat Powers» Both constitutionul theory 
and practice distinguish between legislative and constituent powers, 
I^jCgisSaLive power, as the tend iuetf indicates, is die po^ver to en¬ 
act laws, rules and reguLatioas governing in the main the relations 
between individuals or corporate bodies not partaking of (he 
character of an organ of the Stale. The term “cowstituent power" 
connotes the power to formulate jaws and principles regarding the 
organlaatioD of die State, die functionlDg of its authorities and the 
reciprocal relations between the State and Its dtizens. The difference 
between the two powers Is, therefore, taiione materitiei In other worth, 
the subject matters of the exercue of the two powers belong to two 
different categories. There is a further point of difference. Lcglt- 
iative power accrues from a consitiutional grant and Is, therefore, 
Bul^ect to such ilmitadons and conditions as may be prescribed by 
the constitution. Constituent power, on the other hand, is, as Virga 
points out, inherent in the juridical order.' More appropriately it 
may be described as an essential element of the juridical sovereignty 
of a State, whether such sovereignty appertains to a single Individual 
or a group of indlviduak or the entire body of the people. There arc 
two different schools of thought regarding the origin of conitiluent 
power. One claims that constituent power is inherent in the sover¬ 
eignty of the people.* The other, of which Schmitt is an exponent, 
contends that "the constitution of a State is the political decision 
of the holders of oenstituent poiver, which may impose its will ort the 
community."^ The correct view would, however, appear to be that 
constiLuent power is an. cmanatiou of the sovereignty of a State, 

I Im RnirfaH CViriilrciuHO■ t^slrrmn, lOlS, p, H. 

* BmUt, Lt JimiimjtMa GwliiLtiaM, StHcnwiicn jUb, OftltntiilwW 

I»lu)ui, VoL 11, pp. 4TM74. 

s yti/MiainMifhtf. Muiikii wul Lriprig, itiZS. 
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“Mi'Kaicvcr be ilic atithorliy in which such sovcrclpiiy is vested. 
*rhcrefofe, constiiucm pow'cr ‘‘bettig the supreme source of mu' Cor- 
iniilatian of comUtutional normi" Is plenary and not subject to any 
linutattou. The powTr to amend the constUuUon b of the same 
cbatacter as constituent jfovret but is dcrb'atlve and limited. It is 
derived from consCinicnt power under the constitution and is 
subject to such Umitaticins as may be specified in the constifutioo- 
Esmein describes it as “a sort of constitutional delegation*’. TIm* 
difTcrrocc between constiLuenl and amending powers is, therefore, 
quantitative rather than qualitative. As Klonatl observes, the 
difTerence is one of extent and object; “while the constiiuttoa estab¬ 
lishes a total Older, erects a system of values in respect uf a fonda- 
raental conception of an associative life and comprehends the insti¬ 
tution of the State in all its complexity; ravision, on the other hand, 
adapts particular norms iw imtitntions to new exigencies withouc 
altering the fundamental features of the body of the constitution. 
It lollmvs that while constituent power is exhausted in the very act 
of creating the constitution, die power to amend die constitution 
develops at intermittent periods as gradually the need for adaption 
manifests itself.’” 

A flexible constitution, whether written or unwritten, makes no 
distlnctiou between ]rgislau\‘e and cansiiluent poivers in so far as 
both these powers are comtitutioiially vested in tjieimtiiutiotis which 
constitute the ordinary legislature. The classical example is the 
ConsUtotion of the United Kingdom. Under the consututioual laws 
of Great Britain, Piiriiamcnt is de jute sovereign, and, therefore, 
cxcrdscs all powers of sovereignty, whether legisbtive or constituenL 
It follows that altliough there b a diAcrenee in the ronteju of oonst)- 
tulional taws and ordinary laws, in actual practice as well as in tlieory 
tlicre U no fhstinction between constituent and Icglstativc powers. 
All laws, whether constitutional or ordinary, take the same form and 
arc enacted, amended or repealed in the same manner. Thus, lor 
iusunce, the Parliament Act of 1911, which introduced n radical 
change in the legislative nuihoriry of the House of Lords, is an 
ordinary piece of Legislation. A written cousiitulion may be equally 
flexible, although such instances arc rare. The Italian Siatuia del Re^na 
of 184B furnishes an interesting example. The Statute was expressly 
declared to be '‘itxes'Ocable*^ and "perpetual*', but, as Sanii Romano 

* Loto*, Frtudimt^ 4iii« Jbtitimt GutUtiitnuh, Siudi Jt StKutt CiHi ititdvnjile, 
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points out, it "has rightly bc«n regarded as a flexible constituiioa 
and, except during the Fasdst regime which required tbe cpiiuaT) of 
(he Grand Council, amendments of the CoJutUuljon have always 
been Iwld to be within the exclusive competence of the legUlaiure 
witlioui the necessity of any special ptoc^ure.” (Op. cit., p. 243) 
ItU, ihenTforc, evident tliat under a flexible constitution, whether 
s^Tttten Or unv^Tittcii, the problem of adapting the constitutional lass’s 
and prlndplcs to sodal and political changes b easily resolved. 'Hie 
poiiiilDo is. however, cntiFely difletent under a rigidconsiituiion which 
must by its very nature be a written constitutioiu Arigidconslitudon 
is considered to be the supreme law and b, therefore, sacrosanct 
and immutable. The idea of immutafaiUty b inherent in the concept 
of a rigid and written consdiutioii, and it cannot, as a consequence, 
be amended or altered by tlie ordinary process of Icgubilnn. But, 
as Esmein points out, ‘'every rigid and written consthution, unless 
it be profoundly iUi^iica! and supremely imprudent, must cstablbh 
a procedure according to which it may be revised and mndified/* 
(Op. dt,, Vol, II, Chap. XIT) 'rhe impomnee of this historical 
truth was not, however, apparent to the framen of the earliest writ¬ 
ten constitutions who were animated by the desire to estabUsb a 
pcrmiuicnl legal order. Thus, for instance, Cromwcirs /nstnimmt of 
C'orronRoit, which JclUnck considers to be the first draft of a written 
constitution of modem times, was designed to establish a cimstitutton 
bo ill stable and unalterable on a parity with the Magna Carta. Writ¬ 
ten constitutions did not, however, come into vogue until after tlje 
blrihol the North American Republics, and they did not provide for 
any macliinery for amendment or revision. For instance, the French 
tJoiutilution of 1814 expressly stated that **{hc concession and the 
grant are made for us as well as for our successors and for ever.*' 
All these constitutions were made unalterable because the framers 
believed that they were perfect and> iherdote, immutable. The 
fallacy of this argument, however, soon became evident, and various 
procedures began to be adupted for amending the constitution but at 
tlw same time proteciing it against hasty and ill-considered changes. 
This is the genesis of the rigid constitutions of today. 

Three Syasems of Goiwtitntioim] Amendment. Various 
methods have from time to time been adopted in written and rigid 
constitutions, panicularly in ihoseof a federal character, with a view 
to providing for their stability and simultaneously to nmMngii pos¬ 
sible for their amendment to meet the changing social and poiitical 
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circttiiutiiicea. Thcr? itc llircc prini:i|>:il systems of ci^nsttludonat 
.ittiRndmcnl. 

Thelirstifitlte system of constita^ta^^mblies. Under this 
system 3n assemlity is especially elected for ibe purpose ot amending 
the errnslitutiou and for no otherpuqjose, ami constituent powers are 
eulTfisied 10 this ad k«e body. This is the procedure whidi is ioUo^^'ed 
b}‘ certain member States of the American Federation Ibr the total 
revision of tlicir constitutions. The initiative for such revision be* 
loi^s to the legislature andissubjeetto the vote ol the electorate; but if 
rttc vote is favourable, the amcndmrnt is effected by a ConvcniLon 
espcciaily elected for the purpose. It will be noticed that the proce¬ 
dure under the system is assimilated to tJiat of a constituent assembly 
and is, therefore, too combersomc a machiiierj' for partial revision 
or amendment. Artiete 72 of the Cltinese Constitution of Id-I? offers 
an interesting variant of the system. It provides for the creation of a 
permanent body known as the National Assembly which has tu> Ic^s- 
lative function but has been invcsteit with the power to atnend the 
CousdtuiioD. Alt proposals tor comtitiitional amendments must be 
made by onc-fUtIt of the members of the Assembly and approved 
by a majority of two-Utirds of the members present and voting. 

The second is the system of eonstitnent legislntnees. Under 
this system constituent powers are vested in the ordinary legislature 
subject to the condition of a special majority. For instance^ the 
ChWsc Cojuti lution provi des that cons tl ui tional amendment may also 
be effected by die ordinary legislature, the Legislative Yuan, pro¬ 
vided that the amendment is proposed b>' oiic-foiirih of its merabera 
and approved by a threc^fourihs majority. Article 91 of die Polish 
Constitution of 1952 provides that at least one-half ol the total 
number of deputies must be present and the amendment must be 
carried by a majority of luftHthirds of the members present and 
voting. Under Ardele 146 of the Soviet Constitution a constUutiunal 
amendment retjuires a majority' of two-tliirds of the members 
present and voting of the Supreme Soviet. Article 102 of tlic Turkish 
Gonstitudon proviilcd for a special majority of twn-tliiriU of the total 
iiui]t1>cr of iuemlwrs of the National Assembly. Article 72 of the 
Cxcchoslovak Constitution of 19-18 prescribes a three-fifths majority 
of the total number of deputies. Under Article 131 of the Consti¬ 
tution of Belgium two-thirds of the members of each House of ilic 
LcgisLiture must be present and the amendment must be approved 
by two-thirds of tlic members present and voting. Further, there is 
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an tnieresUng proviKinn in the Bclg^iui C!onsdtuttoiL It prescribes 
that when an anicudment has been decidctl upon by an oi'diuarv 
majority, there must be fresh elections before the amendment caii 
be approved ^ the IcgMlattirc. The second method of amendment 
hficorporated in the Consdtution of Brazil of 1946 falls under this 
category. CJaasc 3 of Article 217 of the Cottflitutionprovideslliat“if 
an amendment obtains the vote of two-thirds of the members of one 
of the Chambers, in two debates^ it sluail immediately be submitted 
to the other; and if approved in the second Chamber by tltesamo pro* 
cedute and by an equal majority, it shall be comidwrd as accepted.” 

The third is the system of ratiheatian. According to thi.t 
procedure, amending po^r is oonstitiirionally entrusted to the 
ordinary legishiturc with Or withotit the condition of a special majority, 
but amendments passed by the legislature do not become effective 
unless they am ratified by the electorate or. in a federal State, by the 
majority of the legislatures of the comdment units, A complex formula 
been incorporated in the Constitution of the United States, Two 
diircrcnl kinds of desices have been adopted to make constitutional 
amendments as difficult as possible so that the equilibrium of powers 
between the Federation and the constituent States ts not easily dis- 
turbed. In the first place, as distinguished from the ordinary pro- 
ctsis ol Icgisladon, amendmentacan only be pro^poised by a tnajoriiy 
of two-thirds of the members present and voting of both Houses of 
tile Fc-detal Legislature, or by a speda] majority of the legislatures of 
the member States. {Rhodt Island v. Pdmtr, 253 U.S. 350j This « 
the firet safeguard against any encroachment on the powers of the 
constituent States. Secondly, all amendments proposed either by the 
Federal Legislature or on the application of the constituent Statm 
must be ratified by a special majority of the legislatures ol* the 
member States or by Conventions held in three-fourtlis of the States, 
So far to every case the amendments have laccn proposed by the 
Federal Lcgislatnre and ratified by the Stata. From die foregoing 
account n will be clear that the Constitution of the United States 
pToi-idcs a double safeguard against unnecessary amendment. In the 
place it requires that there must be a special majority of die 
Gon^s before any amendment can he proposed. The second safe- 
^ wd IS that ratification by tbree-fourths of the member States of the 
Federation is ««;niial The provision of the Mexican Constitution u 
exactly siTmtar. Aiticle 35 of the Comtiiution provides that aU 
consmuupnal amendments or addiUom must be dedded upon in the 


Amtndmint <if the Constitution 253 

Federal Congress by tlic vottof two-UiIrds of Uic members present and 
vouii;;. In additioit, dice muse be approved by tlic majority of tlie 
Je^ilatyres of the comUturnt States, Tiiis double sari:guard has also 
been adopied in the Japanese Constitution of 1346, 'ITserc amend- 
metU to the Comiitiition must be decided upon by tsvi>*thtrds of the 
total autoberof members of each House of the Diet and ratified by 
the majority of tiic electors. 

On tiir other hand, the Swiss Constitution prcacribcs a slightiy 
dlflercnt procedure. I L distinguishes between partial and total revt' 
sion. In the case of total Tcvision, the Constitution demands, in 
the first place, a preHminar)' dedsion of the Federal Legislature or of 
tiic people establishing the necessity of such. :i rev-lsioa. Apart from 
dill, the C.onstitutinn lays down that an atnendment must be pro¬ 
posed by aji ordinary majority of the Federal Legislature and ratified 
by the majority of SwUs dtlzeiis. taking part in (he vote and the majo¬ 
rity of the Cantons. It shouldj^ however, be noted that the result of 
the popular vote in each Canton ts considered to he the vole of the 
Canton. This system difTers from the American system in regard 
tfi two important points. First, Ihe Swiss Constitution does not pres¬ 
cribe a special majority of both Houses of die Foticral legislature. 
Second, where.^s in the United States the vote of the State legislatures 
is taken as the vole of the States, in Sivitacrland the vote of the people 
la taken as the vole of the States. The Australian Constitution closely 
follows the Swiss procedure, although it docs not make any distinctioji 
between partial and total rev'ision. Section 126 of the Cotntnon- 
wealth Act provides tliat all proposals for the alteration of the Con¬ 
stitution must be passed by an absolute majority of each House of tin; 
Federal fjcgulature. It must then be suhmiuetl to the electors in 
each State qualified to vote for the clecijon of tin* members of the 
Louver House of the Federal Legislature. Section 128 finally prescrib¬ 
es that If in a majority of the States a majority of the electors approve 
of the proposed amendments, and if a majnrity of all the electors 
voting also approve of the amendments, they shall be presented to the 
Governor-GCTcral for the assent of the Crown, nic Au.strian Constl- 
tiiiion prescribes a majority of two-thirds of the metubers present and 
voting in the National Assembly and a referendum in cases of total 
revision or if so demanded by one-third of the members of the Federal 
Legislature, similar combination (d" a special majority and retcr- 
endum b to be found in tlie Argentine Constitution. 

The Amending Procedure under tbe Indiim Gonsticution. 
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riir tnclinxi Conatilutioa has adopted a combination of titc fcccind 
and llitrd syiLcrns desoibed above. It di6re7cittiatc» between two 
kinds ol cotutitiitionaJ provisiems, ordJnarj'and protected. A< regards 
the orHinary provisions of the Constitutioii, Article 368 provides Utat 
an amendment may be initiated only by ilic ititrotluction of a Bill for 
the purpose in citlicr Hoitso of Pari lament, and when the Bill U passed 
in each House by n majority of the total memberaliip of that House 
and by a majority of not less than two>thirda of the members of that 
House present and voting, it shall be submitted to the President for 
his assent .md upon such assent being given to the Bill, the Constitu- 
tion shall stand amended in accordance with the lemu of the Bill. 
In other words, it prescribes a double majority: an absolute majority 
of the total number of members of each House of the Federal 
Lcgisiaiitrc and a tw'o-thirds majority of tlic members present anil 
voting in eacli House. 

It should be pointed out that the procedure oudlned above is not 
sufTir tent foi the amendment of those articles of tht Constitution which 
we have tlescribed as protected. As regards these provisions, tht 
Const]lulion has expressly prescribed an additional procedure. Con- 
stitutioual amendments of this chaiacier must not only be passed in 
each House of Farliameni by a majority of the total number of mem- 
Iters of that House and by a majority of not less than two-thirds of the 
members present and voting, but must also be mtificrl by the Legisht- 
tures of not less than one-haJf of the constituent States. Such a rati¬ 
fication must be evidenced by resolutions passed by tlic Lcgtslautres 
before tlie amendments are submitted to the President for his .-isseiit. 
Tills part of At tide 368, therefore, ctwresponds to the third system 
we have described above. 

Tlie provisions of the Constitution wliich require ratification 
relate primarily to tlic distribution, of executive and legislative powers 
as well as to the Judicial otg a i ii z ati on of tlic Republic. The fi«t 
protected provision deals with the cleciioti of the President by an 
Electoral College consisting of the elected members of both Horae* 
of die b'ruoii Parliament and the elected members of die Legislative 
Assen I bl tes of the States. (Atiidc 54) The second provision lays down 
principles for sectmng uniformity in die scale of representation of 
the different States at the decdon of the President. (Artidc 55) 
Another protected provision is Artidc 73 which deals with the ex- 
Icntofthc executive power of the Union. Article 162 which relates 
to tlic executive: power of the Stales is similarly protected, Chapter I 
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of Part Xi aUo falb wjiiiin tin? ptinicw of lUb spcdal proceduro. 
This chapter deals in the main with the question of the distrlbutian 
of Irgisladve powers between the Rcpubiic and its constituent States. 
Tiic three Legislative Lists, i.e, die Union list, the Concummi list 
and the Stale List which give details of the content of (he It^sla- 
tivc power of the Union as well as of the States have similarly been 
safeguarded. Chapter IV of Fort which htys down in detail the con* 
sulution, powers and status of the Union Judiciary also falls witliln 
this category. The provisions of the Constitution relating to (he High 
Courts of the States have been similarly placed in an catrcnclicd 
position. It should also be noted that .Article 168 itself belongs to this 
category. An examination of these protected provisions mubes it 
abundantly clear that the primar>’ olqecl of prescribing lUc procedure 
of ratification is to protect against liasty andiU-comidcred amendment 
the delicate equilibrium in the dhiribution of poivers bet ween the 
Union and tlie constituent States. There is, however, another protect¬ 
ed provision for which it UdifiicuU to find any reasonable justlfic.'itiori. 
This is /Vrtlclc 2-11 which authorizes the Union Forliament to con¬ 
stitute by law a High Court for a Stale specified in Fart C of (he 
First Schedule. It is difficult to uodersuind why the framers of the 
C'onstilution attached such a great importance to this provision, 
for in till! changing political circumstances of the country the peculiar 
smuts of Part C States was hound to be of a traositiouol character. 
Therefore, if would have been more in consonance with the dynamic 
character of the Constitution that a provision of this nature should 
have been easily alterable. In fact, as we liave atready seen, Fart 
C States have disappeared under the ComtllutioD (Seventh Amend¬ 
ment} Act, 1956. 

Annlysitt of the Atnendiag Procedure under the India n 
Constitution. The three main elements of the procedure pres* 
erlhed by Article 368 of the Constitution arc («) the form, (i) the 
initiative, and (() the process of deliberation and discussion. .As 
regards the exact Form of constitutional ninendmcnts. it Is cvirlent 
that they must be in the form of a Rill. H is, howxver, ditficuli 
to understand why this particular form has been prescribed. The 
Indian Constitution is not a statute or enactment of an ordinary legis¬ 
lature, and there docs not appear to be any reason why .vu aniend- 
ment to the Couatiitition should, take the form of an ordinary Act. 11 
is true that the Australian Constitution speaks of a law for amending 
the Cunttilution, but in that cose the Comtitution itself is an Act 
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rtf ParltamenL of Great firitam. The positioo under the Indian tJon- 
slituttoin may be coiiLrasicd vrlth that of ttic Comtitutlon of tJie 
United Slater mnJcf whkli oU amendments are in the form oi reso- 
tuiiom of tlic two Mouses of the Congress. 

The second element relates to kgblativc inlttaiive in rmpcci of con* 
stttutional ainendmeni. Article 368 expressly states that “an amend¬ 
ment of this Constitution may be initiated only by the introduction 
of a Bill.*’ Aa it has to be a Bill, it may oniginnte tn cither House of 
tlic Indian Parliament and may be proposed by any member lhereof. 
Ihe right to iniliaie a constitutional amendment ts, therefore, 
cotifined to the Govemmenl or to the members of the Union Parlia¬ 
ment. Unlihe other republican constitutions, there is umicr the 
Indian Constituuon no scope for popular inidalivc; nor can an 
anirtidment be proposed by the Governments or Legislatures of the 
States, 

As regards the third clement, the Constiuition does not dlffcr- 
cutiate between the procedure for ordinary legislaiioo and that for 
constitutional amciidmcnt. A constitutional amendment Tins to be in 
the form of a Bill and is necessarily subject to the rules and, regulations 
relating to the ordinary legulattve procedure. Unlike other Con¬ 
stitutions, at, for example, the Consulution of Brazil, the Indian 
Constitution docs not lay down any special process for constitutioiia] 
ameiidmm 1. F inally, i t i$ to be noted that a Bill dealing with comtlt u- 
tional amendment!! has to be presented to the Presiiteni for his assent 
and is, therefore, subject to the power of the President to witliliold 
assent under Article 1U of the Constitution, 'rbese provisions make 
it clear that under tJic 1 nciian Constitution constitutional amendments 
have been assimilated to the position of ordinary Icgi.slation in all 
its fundamentals. The law of the United States is, on the other hand, 
totally diflcTcnt. There a resolution of the Congress embodying a 
oorksdtutional amendment need not br submittet! to tlic President 
lor assent before it is sent to the Stale legisJaturc* for ratification. 
{UdUn^vmHh s, Virgufia, 3 DaU. 378) As Black pointsout, the Congress 
in proposing an amendment to the Constitution ts noi performing 
on ordinary act of legislation but funccioji of a constitutiemai 
convention, and, iliererore, the assent of the President u not necessary 
tmd he has no power to veto it. (Op. cit.. p. 40. See also Hawkr p. 
A'ffuVA, I!53 U.S. 221.3 Curiously enough, the framers of the Indiao 
Constiimion have closely foUowed the Auitraltan model complriely 
Ignoring tlic fiict lhai unlike the Australian Consmution, the Indian 
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ConstitudoR is not an ordinary enactment of a Ic^slntuie but the 
sovemgn act of a ooniUtuonl assembly. 

Luuitatloiin oB tlie Ajuenduig Power* Tiuc question now arises; 
what b the extent of the amending power in a rigid coastiiudcin? 
Is it competent for the amending ati^oriiy to alter the oonsutudon 
in such a manner as to abrogate its fundamental character? Ate 
there no Unutations placed upon the amending power in a rigid con* 
stitution? Durand has argued at length tltat the comtitnent autho¬ 
rity in a federal constitution b the supreme authority in the State aud 
is, therefore^ vested with power to amend and alter the constitutian 
without any restriction. He contends that a nation has the im- 
prcicriptiblc right to change its constitution becaase one gcncradoii 
cannot definitely restrict the authority of the future gcncrarioiis 
inasmuch as the sovereignty of the people b inalienable and impres¬ 
criptible. According to him, the formal provbion of a cnnsdcution 
can only render its amendmeot more dillicult in regard to certain 
matters} they cannot impose an absolatc limitation for aU times; 
they can only subject the amendment of the constitution to certain 
forms, procedure and inlervat of lime. (Op. dl., pp. 293-297) 
Jellinek holds ilic same view. According to him, "a federal State 
being soverc^n, llicrc is no obstacle to the extension of its competence 
in regard to member States; thb enlargement may go to such an 
extent as to destroy completely the character of a nienibrr Stale 
as such, and the federal Stale may consequently tranaform itself 
into a unitary State.” (Sec Durand, op. dt., p. 303] Whatever may 
Ik the theoretical basis of this view, It cannot for a moment be dis¬ 
puted that the answer to the question must necessarily depend on tlie 
circumstances of each ease. Xt may be quite legitimate to coruend 
that a constitution cannoi last for ever and (hat political sitiiadons 
might lead to Lite alteration of its fiuldamentai features, 'rite question, 
however, arises: w-hcllicr it b legally competent for the tuitchding 
authority to altar the constitution in total disregard of the limiu- 
tioos incoqjoratcd in it? The answer to this question, it must be 
admitted, depends on the character of the restrictions embodied in the 
ctuistitution and not on any metaphysical speculation regarding the 
structure of the State. 

An analytical examination of the exbting comtitutions clearly 
shows that the provisions relating to (lie quantum of the amending 
power tall under two different categories. As Ollct'o observes, ”we 
come across in various constitutional texts provisions of a series 
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of Jimitiiiiou} □» thf: future revUiau of the fflndniiiciiij)l luw/' 
Thua, for examplej the Gzeclioslovak Constitution of 1£H& dUtin- 
guiahes between '^*Fuiidatncntai Articles” and "‘Dctailrd rrovtsious 
of the Coiutituuoa’' and places litc former be>’oii{l the power to 
amend. SimUaily, the Italian Constitution e3i]tressty declaim that 
'*ihe republican form of gtnHrmmeai stiaU not be subject to any 
proposal for revision." I'be french Cooslitutioa of 194G alsopbccti 
beyond the amending power of die Cons tit udonai Committee 
die political piinctples enundated in the preamble as wetl as the 
procedure present for couslitutional amendment. Under the 
Constitution of die United StateSt the only express limiiaCion on 
the amending poivtr b that the crjual representation of the States 
in the Senate cannot be altered without the consent of the Slates. 
Article 128 of the Commonwealth of Australia Act subjects the 
amending power to the proviso that no alteration diminishing the 
proporiionaic representation of any State in cither House of the 
Fedcml Forliamcnt or the minimum number of reptcscntalivcs of a 
State in the flouse of Representatives or increasing or diuiiukliing 
the limits of the Stale shall become law svllboul the approval nf the 
majority of the electors voting in tiiai State. An imiMitaul question, 
ihcrefore, arises in this cormectlon; what is the legal force and effect 
of such limitations? In Italy it has been argued that the limitation on 
the amending power in respect of the republican form of govcramcni 
can be remotTd hy a double process of revision, tu the first place, 
rVrliclc 139, which prohibits any change in the republican form, 
may itself be repealed by a constitiitionaJ amendmeni since the 
power to amend embraces all the provisiom of the Constitutioo. 
Once this limitation bos been removed, the republican form may 
then be changed by means of die procedure specifiird in Article 138. 
A aimilar view has been taken in Australia. For instance, VV^yno 
argues that tite power of amendmeat extends to alteration of **thu 
Clonadtution'*, which includes SccUou 128 ilselL It is, therefore, 
contended that it would be competent to amend tlie provisions of 
Section 128 with tlie coivsent of a majority of the States and thus 
remove ihc last paragraph containing the limitation, which would 
then lx a dead letter. Once this limitation has disappeared, a further 
amendment could subsequently be made and would become a valid 
law. {Op, dt., pp. 362-363) It is submitted that this view of the maucr 
cannot be susiaincrl. The amending power conferred by the con- 
Slitudon of a State must necessarily be subject to the restrictions 
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cxprcfsly ppcMribod by the comtitution itstlf. TI 1 L 3 ^ togical coroJ- 
IvLty of the rule ihot ihe grant of a powtT must iiccessarily be 
to itf terms,' Thus, for lnstiiiicc^ it was Ueld by the Privy Cotinci! in 
J^r Sew Spuih p. Tietiutwm^ (1932) A t'. S26t 

ihai the cDiLfltihicat power conferred on the Legislature of New South 
Wales could only be exercised in accordance with the tenm of the 
statute conferring that power* In that case the question’ivas whether 
ilie Legislature of the State of New South Wales had power to abolish 
the Legislative Ck^undJ of the State or to alter its comiilution or 
powers witbont fir^t taldng a refrrendom of the electors upon Ibc 
issue, Tlie Legislature of New South Wales had enacted a consiitu- 
tion Aci which piovidcd that t!tc Lcgislati\x Council ?hall not be 
abolished nor shall its constitution or powers be atterecl except m 
the rnanmn- provided in the sitatute* This proviiion liatl expressly 
laid down that a Bill for the purpose of abolhlting the LegklatisT 
Council or lor altering its constitution or powers shall he submitted 
to the electors qualified to vote for the elections of the members of 
the Legisbti^ie Assembly. An attempt was made to get rid of tJiia 
Icgi^laiiort by two Bills which pinportcd to repeal ihb provision of 
the statute and to atxilish the Legislative Council. On Ihc appUca* 
tion of the pcdtionci^ an injunction was granted restrairung the 
presentation of the Bil^ to the Governor-General until they had been 
submitted to the electors and a m ajority of I hem had approved of 
the h^slative moastirts. Dealing with tins bsuc^ dicir Lordships of 
the Privy Council observed as foUoti's: “The question then arises, 
could tliat BLll^ a w^pcaliog Bilh after iu passage tlirough both 
Chambers, be lawfully pneaeutod for the royal assent without 
having Finn received the approval of the cleciom in the prescribed 
miinncr? In their Lordships* opinion die Bill could not lawfully 
be so presented. The proviso in the second sentence of Sretion 5 
of the Act of 1865 stales a condition which must be fulfilled before 
ilic Legislature ran validly exercise its power to vnohe the kind of 
laws which are reretred to in that sentence. In order that Sccdon 7A 
may be repealed (in other wordSj in order that the porticuliir laiv res¬ 
pecting the constitution,powers and procedure of the Legislature may 
be validly made) the law for that purpose must have been passed 
En tlir manner required by Section 7A, a colonial law for the time 
being in force in New South Wal«.'' The game view has been mken 
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by the Higb Court of Auttrolia lu ir, C^mmatintT »J Immt Tair, 
4 C.I. 1 IC 1301, llfollow^jthcrtfore^thst inul] i!icsc cases, thcajjioid- 
ing power can only be consistnilonaUy exorcised in ncconlaiicc 
vitb the provisions of ihe cousdiutiOD. The correct view has been 
adopted in die Cnited States of Atnericti where tt is generally held 
that the limitation on the power of atnendment cannot lawfully be 
removed by any amending process and that the equal suffrage of the 
States in the Senate can only be altered with die consent of all the 
States as laid down in the Constitutiom' 

The constitutions belonging to die second category do not impose 
any limitations whatsoever on the amending pmver. Thus, while 
Article 1 of the Argentine Cnnstitution of lft53 stales that "the 
Argentine nation has adopted for its government a republican, 
federal and reprcscnrauvc form, such as the present Comutmion 
establishes/'ArticteSOconiers authority to amend the Consiitutioii in 
its entirety or in respect of specific provisions. Tlic amending power 
iijider die hlexican Constitniion is also unrestricted. Article 41) of 
the Constitution declares that '‘tl*e will of die Mexican people Is to 
constitute itself inio a representative^ democratic and fctlcral 
Republic composed of States, free and stnxrctgn in regard to their 
internal regime^ but uniicd in a federation established In aLX'ardano* 
with the principles of the present fundamental law.” Article 38. 
h<»wc\'cr, confers unlimited authority to amenfl the Consdtution 
inasinuch as It lays down that *'thc people preserve for all times the 
inalienable right to alter or modify the form of their govemmctH.” 
1 he Constitution of Switzerland does not also prescribe any liinitatiaiis 
on the amending power. On the contrary. Article 118 dehnUcly pro¬ 
vides that the Cmtsiituiion may at any time be revised in its entirety 
or in respect of specific particulars, The provisions of ihc Ausiriaxi 
Clomtitution arc ol a similar character. The grant of amending power 
docs not lay down any reairictions, but declares that the Constitution 
may at any lime lie amended in its entirety by tin; people. Simi¬ 
larly, under Article 96 of the Japanese Cnmtitution, there is no 
express Umilatioaon the amending power, hut Art implied limitation 
may be tkdured from paragraph 2 of iliis Article which lays down 
that amendments when ratified shall form “an imcgral part of this 
Constitution." 'fhe Indian C^mstiiution idso belongs to tlmcategory. 
Article 368 coniaim no prohibition or limitation. I he worcb used 
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in ihc Article arc ‘'amendment of this Gon$tituLloa“, The question, 
therefore, arises; is there any implied limitation in the wording of 
tins Article? With referenDc to Section 12B of the O^mmotiwealUt of 
Australia Act, it hat been argued that “as ap|»Ued to such a mbject 
matter as a wiiitcn comtitution, the word '^tcr', acooitlinf to its 
natural meaning, it wide enough to include the substitution of one 
type of constitution for another, and does not suggest lltat the dis^ 
tinctive characteristics of the constitution in its original form must, 
as of ncccssiiy, be reproduced in its form as altered.Hence it has 
been argued that “the ptma fadi meaning of Section 123 is that 
it gives power to replace the present Cotutiiutton of the Australian 
Union by a comtitution which need no longer be strictiy tedcral at 
all,"' On the other hand, it has been contended titat the term 
“amendment'* has a restricted, meaning. Blaclc, for imtance, observes: 
‘‘.As applied to a constitution, the word 'amendnaent' may refer to 
some particular article and indicate an addition to it or a change 
in ti or its repeal, or it may refer to the additon of a principle or a 
new and independent sut^ect, complete in itsclL Doubtless there 
might be amendments so revolutionary in character, and so incon¬ 
sistent with the spirit and purpose of tlic original constitution, th:it 
grave question could be made as to the authority of Congress to 
propose Ihcnt or of tiic States to accept them/' (Op. dt., p. 39) This 
argument does not, however, appear to be tenable because llie term 
“amendment’' ha.s no such restricted mcaniriig. According to the 
•9Affrffr Qj^rd Dkiionoiy, the word “amendment" is derived from 
the T,atin word fmtmtari, und, o/nt, means "removal of faults or 
errors, reformation” or "the alteration of a Bill before Parliament; 
hence cottcrtiely a proposed alteration (which if adopted may even 
defeat the measure)/' t f this be the correct meaning of the word, then 
it must necessarily Include any change or altera?ton in the Constitu¬ 
tion or even its repiacement by another constitution. ThLi was also 
tlie view acceptctl by the Sohcitor-Gencral for the United States in 
his argument in the Jfatic/mt Pnhibiti<>ii Caiei, 253 U,S. 350: "it has 
always been tmdeistood ttiat there is no limitation ufmn the charac- 
iLT oi amendments which may be adopted, except such limitations as 
arc imposed by Article V itself." On the basis it may rightly he 
contended that there is under the Indian Constitution no limitation 
on the amending power; in otiier words, the amending power under 
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tiic Indian CooftitiiCion ii a$ wide mul extensive as the powcf of a 
constituent assendily. 

Rigidity of tie Indlmi Constittttion. We are now in a piuition 
to limine the charge of excessive rigidity which has been levelled 
against the Indian Constitution by no less an authority than Sir Ivor 
j^ennings, According to httti, **11c]ctbiiity is regarded ns a merit and 
rigidity a ddeci because it i$ impossible for the Earners of a Consti¬ 
tution to foresee the conditions in which it would apply and llic 
problems which will arise.*’ rhis argument is^ hon'cver^ entirely 
fallacious. Stability is considered to be one of the essential atlribulca 
of a conadiution. Ii has rightly been argued that as the constliutioii 
of a SiaU: is the foimdation of its organisation and juridical order, 
it must have permanence and stabiUt>' as othenvlse itivouldbc in¬ 
capable of futhlting its mission. Tlic striJpog role which the comii- 
tution plays in the life of a State is dcrivcdnol onlyfrom the importance 
of its contoit but also from iu character of immutability. On the 
other hand, tiic comtliutiun must be capable of adjusting itself lo 
new circumstances as they arise, A certain measure of llcrihiUty is, 
therefore, necessary, but this docs not mean that the rigidity ol a 
comtitution is a defect. The consuiution of a Slate must be flexible 
as well as stable. If we sect principles, we must seek principles of 
change as well as principles of stability. One of the main probkttu to 
which the framers of a camtitutioii must address themselves is how 
to. reconcile the idea of a stable juridical order, aflbrding no scope for 
sui^en or hasty ch^es, with the idea of growth and development. 
It is, thcrefpte, a mistake to over-emphasize ciUtcr flexibility or rigi¬ 
dity. What is necessary is a judkioiis blending of die twoelcraenu. 
It should also be remembered in this connection that a flexible con¬ 
stitution may be successful in one potiiJcal climate but a total failure 
in anotlicr. As Esmein correedy observes, the satisfactory fimction- 
ing of a flexible constitution presupposes the existence of dcep,rootcd 
traditious as well as a profoundly conservative spirit, as itt the United 
Kingdom. On the other hand, in democratic republics, svherc the 
people arc endowed with **an bstpetuotu and mobile spirit” the 
rigid system of France and the United Slates is preferable. fOp.’eit. 
Vol. I, at p. eiT) Wlien Sir Ivor criticizes the rigidity of dtc Indian 
Comtitution, lie forgeu the truth of this observation and completely 
Ignores the political and s^al circumstances prevailing in India ^ 

well as the ethos of the Indian people. 

Further, it must he admitted Uiat a certain measure of rigidity » 
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csscntiai to tito suc^csaful working of a federal constitutloa j\s we 
littvc seen, tlie basic fcalurc of a federation is tite delicate disuibulion 
of powers between tEe cenirol govemment and tbe component umU, 
It follows, therefore, os a necessaiy corollary that a federal comti- 
liition must provide so Olden t guarantee for the conttnuaiiqn of this 
equilibrium, and it is rigidity which alone furnishes the necessary 
pro tcction. Sir I vor may cotutder (le^ bi ti ty to be a mcri t of a consd tu - 
tion, but all fedcriil cnnslUutions,ithasiobc pointed out, are of a rigid 
cbaractcr. The only cxcepdoit U the Constitution of the Dominion 
of Canada, os amended by the British Xorth America Act, I94fl, 
which confers constituent powers on the Federal LegisJamre of the 
Dominion But in this ease as wcU, it should be remembered, certain 
important provisions of the Constitution have been placed beyond 
the powers of the Federal Parliament and these can only be amended 
by the Parliament of Great Britain. The Indian Constitntion docs 
not, therefore, present an cKception to the general rule that all tcdcml 
constitutions can only be amended by means of a special procedure. 
Tlic question, therefore, arises: is the amending proccduru under 
the Indian Constitution more conducive to rigidity than the proce^ 
dure prescribed in other federal constitutions? 'I'hc anstver is dearly 
in the negative. We have already seen dial three different systems 
of constiuttionol amendment are to be found in federal constitutions, 
and an analytical examinatian of these systems dearly eatablUhcs 
the fact that it is under the second system, i.c. the system of special 
majorities that a constitution can more easily be amended and b, 
therefore, more flexible in character. We have also seen tliat it is 
this system whidi haa been adopted in the ludlan Coiistitutlou in 
regard to the majority of the constitutional provisioiu. It is only In 
respect of the protected provisions that the Indian Constitution 
prescribes the system of radheation. It is, therefore, dear thac the 
Indian Constitution is no more rigid than any other federal consti^ 
tub on; on the contrary, it is more Ucxible than many existing feeler al 
comtltudnm such as those of Australia, Switzerland and the United 
States of America. Finally, it has to be pointetl out dial Sir Tvor^s 
charge is completely negatived by the fact that the Constitution has 
already been amendcfl a.s many as seven times within the short span 
of its exblence. 

Sir Ivor has argued; ^'^Vhat makes the Indian Constitution so 
rigid is titat i n addition to a somew^hitt complicated process of amend- 
mciit, it is so detailed and covers so vast a field of law tliat the problem 
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of cotuUtiitlonctl validity mwi oficn arise.*' Wc have already seen 
that file omendirig procedure tsmbodied in die Indian Constitution 
has also been adopted in many other constitutions and » much less 
complicated than the system obtaining in Switzerhind and the United 
tStaics. Puiilier^ the so-called rigidity of the Indian Constitution 
cannot be attributed to the fact that it contains detailed provi- 
uons and cov’Crs a vast field of law. Sir Ivor contends that die 
**go]dtn rule for coiuiiiuiIon-makers, therefore. Is never to put in 
anything which can safely be left out. Tlie fact that a provision is 
thought to be desimbtc docs not imply that it should be in the Con- 
sdtuiion.*' There is no evidence vrhatsoe%*er from any constitution 
in Support of this assertiDo. A$ an erniuent authority has rightly olxier- 
vtd, *'the tendency in recent times has been to extend the number and 
variety of matters which arc deemed sufficjcntly important to warrant 
provisions which shall be tendered mgie or less immutable by in- 
elusion in the CkHutitution.** (Wyncs, op. cit., p. 357, n, 3) Thus, 
for instance, the Italian Constitution of 1B48 contained frf articles 
only, but the present Conalitution of Italy has very nearly double the 
number. Similarly, there arc as many as 254 articles in tJie ComU- 
tutloti of Brazil of 1946, whereas the Cotutitution of 1891, as amend¬ 
ed in 1925 and 1926, contained 90 ariides only. A still mnie remark¬ 
able case in point is furnuihed by the constitutional history of I'riincc. 
The bjwic organization of the Third Republic was entirely cm-cied by 
26 articles of the Law of IB75, but die Constitution of 1946 had 
as many as 106 articles. These instances dearly show that there ia 
no such thing a.s the “golden rule*' of which Sir Ivor speaks. Xor do 
the recent constitutional dn'dopmcnts in Europe, America and iVsia 
tend any support to the argument advanced by him that if a consti¬ 
tution eanitoi be amended easily, it should be os short and simple 
aa possible. 

Moreover, according to Sir Ivor, "wJiai dte Conatiiucni Assembly 
has done is to produce a long and complicated doctiment which 
cannot ea.uly lie aincnded. It is riuite obvious that there are 
whidi do not need to be constitutionally protected. An example 
taken at random is Artidc 224 which empowers a retired Judge to 
sit in a High C:oart.” There arc two objections to dus aigument In 
the first place, it cannot be disputed that the mere fact that a conati- 
tulionhas long atid detailed provisiom does not nccessarilv mean that 
it is a rigid conitUution. On the contrary, detailed pros-bioiis render 
it tmncccssary to inireducc any constiluiional amendment. It also 
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$avvc a great dea! of UttgatUiu: a pomi vvtitch seems m have been 
completely misled by Sir Ivor. Thus, the Indian Constitution has 
settled once for all many imporiiint problems wbiclt Iil the United 
States of America took several years of litigation to settle. ScoomUy, 
.iVrticle 224 of the Indian Constitution to which Sir Ivor refers is a 
pemiissive and not a mandatetry provision. Its ineorporatlon in the 
Constitution does not, therefore, moke it any more rigid, although 
provisions of ihiii character have undoubtedly added to its bulk, hut 
this does not justify Uic charge of rigidity which Sir Ivor has brought 
against it, Fortiici, what appears to Sir Ivor as unutscessary may 
Itavc been considered extremely important by the Indian Constitu¬ 
ent AtscmbJy. Similar provbions are abo to be found in the Italian 
Constitution of 11)47, as, for example, Article 35, whlcti, fnyrr dh'd, 
provides for the appomimetit of professors of law as members of tlic 
Constitutional Court. Another uutancc is Article 187 of the Consti¬ 
tution of Braiil of 1^46 wliicli, htfrr alia, lays down tliat the appoint- 
tncni of Umvimsily professors shall be for life, Tlic fort^ing exa- 
mmation makes it quite clear tliat the amending procedure embodied 
iQ the Indian Constitution does not differ fundamentally from the 
prtxasdures laid down in other constitutions; no tlie contrary, most 
of the articles of the Indian Constitution can be more easily amended 
tlian the Constitutions of SwiCEcrland and the United States of 
America. 

In tliii connection it is also necessary to examine another contention 
which lias been advanced by Sir Ivor. He has not only attacked the 
length of the Indian Comtitution but also complains of **onc remark¬ 
able omission I'roni tlie Constitution,’* He says: '‘TIjc dcliniitadon 
of conjtitueactes b governed by ordinary legislation in accordance 
with Article 327, Now this is very odd, because one would Itave 
thought this to have bceii a function of the greatest constitutional 
importance. Britain allows it to be regulated by ordinary legislation, 
but Britain is also umque in its crus tin its poUiidam.’^ This criticism, 
is, liowcvcf, totally unwarranted. In die first place, like many oilier 
constituUoQs, the Indian Constitution deci lay tiown the goveming 
prindples of tlic detimJtaiion of constituetiries, Article 81 expressly 
states that for the purpose of election to the Lower Honse of the Union 
Parliament the States siuill be divided, grouped or formed into terri¬ 
torial constituencies. U also prescribes that die number of iieats to 
be allotted to each conititucncy shall be so determined as to ensure 
dial there shall be not less diiui one member for 750,000 of the 
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populationandaotmoretJianoaemcoibcrforcvcry500,000. TliCTt:is 
a further provUioo that the ratio between the number of members 
Hlloitcd to each terriloriai constituency and the population of that 
constituency shall, so far as practicable, be the same ilirougbout the 
territory of India. Similar guiding principles for the formation of 
teritoriol constituencies for election to the Lower Houses of the State 
Legislatuics haw been incorporated in Article 170 of the Conatiiu- 
tion. Secondly, as the Constitution concedes to the Union Parliament 
the power to alter the boundaries of any constituent State, it could 
not appropriately prescribe the details of the rules relating to the 
delimitation of consdtucucics, because such dclimitatjons must un¬ 
doubtedly be affected by alterations in the boundaries of a State. 
Thirtlly, the question of dcUmlrntion of constituencies may be a 
TDattcr of BTcnt importance to a highly industrialised State with a 
limited extent of territory and a high rate of density of population, 
but it does not have equal importance in a vast country Uhe India 
where seventy-five per cent of the popnbtlon live in rural areas. It 
MTDuld. therefore, be clear that once the Constitution had determined 
the general principles of the formation of tciritorinl constituencies, 
die details of delimitation lost tlicir importance and have Icgilimalcly 
been left to the discretion of the Union PaTlianucnt and the State 
Legislatures. Fourthly, it is not correct to say that England is the 
only country where tlic dcUmitation of constituencies is regulated by 
ordiOiU'y IcgUlat’ion, On the contrary, there are very few written 
constitutions which deal with (lie details of this matter. This is 
abundantly borne out by the recent Coostitutions, of France, Italy, 
C^cchoslovalda, Poland, HrMiil and Japan. It is, therefore, obvious 
dial there ii no foundation for the tridebm which has been made 
against the Indian Constitution on this ground. 


CHAPTER XII 

EXTERNAL RELATIONS OF THE INDIAN 

REPUBLIC 

IntenutioiLa] Status of the Republic. Independent States arc 
the normaJ type of intciunttonal perspnality. The term in depen¬ 
dence** has been ihujs defined by the Permanent Court of Arbitraiion: 
“Independence in regard to a portion of the globe is the right to 
exerdae therein, to the cxciuiion of any other State, the functions 
of a State. The development of titc natiooal organization of the 
States during the last few centurieSj and, as a corollary, the develop¬ 
ment ol International law, have established this principle of excluiiive 
competence of the State in regard to its own tcrriiCH-y in such a way 
as to maJm it the point of departure in settling moil questioits that 
concern international relations.'* {Island oj Palmas C&s<t XIX, p. 16) 
Dealing with the question of Austria, the Permanent Court of Inter¬ 
national Justice o^erved that Uic independence of Austria meant 
“the continued existence of Austria within licr present frontiers as a 
separate State with the sole right of decision in ;dl matters, economic, 
fmandal or other, with the result that tluit independence is violated 
as soon as there (S any violation thereof, either in the economic, 
political or any other field, tiicsc dUTcreni aspects of tndepcndcncc 
being in practice one and indivisible.*' {Oerman-’Atutnaa Ctutoias 
Umtm Gus, Series A/D, 41}. There are, however, other categories of 
Suites which have been recognized as intematioital persons despite 
the fact that they did not enjoy full and complete independence. For 
instance, the British Dominions, although under the authority of the 
British Pailiamcat, acquired full status in International law tong 
before the Statute of Westminster made them complelely indepen¬ 
dent, at least in praclice. Prior to id47, India aUo belonged to 
this category. Originally a dependency of the British Crown, she 
liad since the Treaty of Versailles gradually acquired full and 
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complete international iwrsonaliiy. From the pointofviirvrof conirtim- 
tionol law, India, which comprised BritUh India and the Indian 
States, was not a unit, tince tticre was no constitutional hckus lie tween 
British India and the Slam. Further, British India wasdr/arr under 
the authority of the British Parliament until die Indian IndepcTi" 
dmee Act, l^fTn In cast, where the question arose as to 

svhetber the EKtradition Convention between France and Great 
Britain was appB cable to a crime committed in India, the Court 
of Appeal of Ais, France obicrvcd as follows: “India is an tuirgrai 
part of the firitlsh £nipirC| tlic Kin^ of Great Britain be1ii{i at the 
same time Emperor of India, India Is not represented diplumaiically 
abroad. Hence tliete is reason to maintain that the convention 
between France and Great Britain ought to be applied in this cose/’ 
(Sircy, ttl. 9), It is submitted that tlie Ktiiodtcidcndi in this cose 
is not consistent with Utc recognized principles of international law. 
The mere fact tliat a Stale has no diplomatic reprmentatian abroad 
docs not necessarily exclude tt from the category of inlemationtd 
persons. According to Bnstamente, there are three dUTerent niani- 
jfestaiions of external sovereignty (a) nomination of diplomatic pc- 
projentatives and consular agents; (ft) conclusion of trealici; and tr) 
participation in intrmationa] confcreojcn, which U “the most fre¬ 
quent form of the exercise of independence and one of the tests for 
deciding which States are in actual enjoyment of such authority.”' 
India was a signatory lo thcTrcaty of Versailles, She was n member 
of the League of Nations. She was a party to several internatiouul 
convendons and treaties. It wax, Ihcrcfore, incorrect to assume, as 
the French GOurt did, that she bad no inlcrnuliomi] personality apart 
from Great Britain. The correct view of the matter has been stated 
by .\n?i1otti: “It is tieyond doubt, if evidence is not to be ignored, 
that the Dominions and India have become subjects ofinLernalional 
law by virtue of their character as autonomous parts of the Briush 
F.mpire.'“ Tlic fact that India occupied on inferjor posstiou in the 
constitutional held in relation to the Doiittninns did not a fleet this 
position. As McNair ha* rightly pointed out, Newfoundland and 
Southern Rhodesia, which internally w ere completely self-governing, 
had no spcdal international status, while India, which was not com¬ 
pletely scir-gDvenirng, did have such a status in international law.’ 

I DirirSm inirrnxivsa! jJ-ty, 

■ Dititt* /)il^TlUr^Diid/f, 1,, 199-205. 
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Tlie question uw arises; wbat lIic effect of the Indi^in In- 
depcndetiict Act, l?H7 OA tliis position? 11 will be noticed that the 
Act cm-isaged lavn simiiltancoijs but rlistinctly iirpamtc processes. 
The first was the termination of British authcirity in India, Section 
7 of the Act ^expressly stated that Hts Majcsrj'^s Govemment in the 
United Kingdom shalJ have no nulhcrrily ai rr^rds the governmcfit 
of any of the lcrritorie$ wliich were included in Britisli Indja^ It is 
evident that this constitutional change did not affect the sutus which 
India had enjoyed in the ficltl of international affaits* It is a wcJl-' 
established riilo of i liter nadonal law' that changes bi the form of 
govcmnirnl do no I generally affect the international status of a Statc- 
The rule was thus Imd down by the Hmusc of Lords in 
V. Midland Bauk, L.R, (1033) A-C. ai p. 307: *Thb inlcniaJ change 
in the system of govttitmcnt, once the new government is rccognacd 
by this counlrj’i no effect on die externaJ status of Kussia, i^sodJ 
this country as a personality of inlctnational law. T licldciiiity of the 
Suite retnains tliesamc for inicmaUonal purposes: the change from 
monarchy doti^ not, in general* abrognle treaties or conventions any 
more than loss or inoreasc in territory/' The positioii in regard lo 
India w-as, however, complicated by the second process. Tlic Indian 
Independence Act not only lenmnatcd the authority of the Briitsh 
CJovcTrrmtmt in India but also brought about the division of British 
India into tw'o Dominions w'hich the Act described as Indta and 
Pakistan. These two Donutnons wore intciitled to be separate and 
indcpcndetii SimeSp either withm or without the British Ooinmon- 
w'eahh, and the maxim iwnw pffpjduii ntt juru H£ts{riiur was obviously 
applicable- 'fhe question, therefore* arosw as to vi'hcther India had 
completely disappeared a$ an internalional persoiiidity as a result 
of the Statute and two new States had come into existence or the 
Lfomlniun of India continued the juristic pcriditd of undivided India* 
whereas the tSiatutc created a new State conaistirig of those terrilories 
which are induded in tlie Dominioji of PakistaiK 

It has hern contended that ‘'both front a pn^ctical and Icg^il point 
of view India as an entity comtuued to exist, except tliat certain Pro- 
vin™ now nought lo secede. The seceding areas were free to have 
any rdalions, they liked with foreign Powers. 11 jc Go%^cfisnicjit 
of India svas intact and there should l?e no further confusion of 
Hindustan and Pakistan and people should not allow such ideas to 
grow.*' (Pandit Jawaharla! Nehru, TAr ii'4iirf™tn,July 17ih* 1&48). A 
certain measure of support for ihb view can be found in the opinions 
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expressed by some of the internauDnat publicists, According to 
Hyde, *‘Llicrc may be no extincuoa of Ihc personaUty of a State by 
dUuitcgraiicui or dismcaihcrment vhen a substantial portion of its 
territory amounting to as much as one-quarter, onc-tliird or one-half 
of its domain passes to a successor.”* Max Huber has also observ¬ 
ed that ^^absolutc secession may be assumed v^hcre the portion about 
to 1>ccome independent is negligible compared with the rest.*” 'Jliis 
vit-w, houever, appean to be erroneous. The continuance of the 
infcrnationat personality of a State docs not necessarily depend on the 
qt^tum of territory which is surrendered to the new State, For 
instance, in 18Q7, under the Treaty of Tilsit, Prussia was obliged to 
surrender as much as one-half of its territory, but she continued to 
exist as a scpaiaie State. Such was also the ease with Saxony in 
1015. Similarly, when in 1022, Brazil, which was considerably larger 
than Portugal in area and population, seceded from the Kingdom 
of Portugal, the juristic pm»m of the Kingdom continued to exist 
iu the eye of iutematioiial law. UTicn, after the first World War, 
Turkey was compelled U> relinquish considerable portions of her 
icrritorj', it was contended on her behalf before the arbitrator on 
the quest ton of the Public Debt of the Ottoman Kmpirc that old 
Turkey had ceased to exist and a new Turkey had been created as a 
resuit of titc dUmentbermeni of the Turkish territories. This view 
was mu, however, accepted by the arbiirator. Sack holds the view 
that “the old State ceases to exist in the ease tvhCTc it suflers total 
annexation or total partition or dismemberment; on lire other hand, 
it prc'servia its existence when it loses only a portion of its Uuritory 
at a result of cession or separation,*" This is, no doubt, correct, be¬ 
cause in almost all cases of secession the international personality of 
the parent State continues to exist since the secession takes eircct as 
a result of an act of international law to which the parent Slate is a 
party. But, as Bustamente points out, even in the ease of total dis¬ 
memberment Uic inicrnaiional personality of the parent Stale may 
continue if in the act of dismemberment one of tltc portions of the 
territory makes it clear that it preserves not only the name but also 
the legal porsonaUiy of the parent State, 

Tlic COTTOI view, therefore, appears to be that tlie continuance of 
the international personality of aStaie after territorial tratisfor mil lions 

I Iktet, Vol. L, p, 2U5, 

» fht .VaafnKBJUvTJiigir p. 34^ 

1 in Ejjtii da TrauJ^ptmiUkw ifat VoU jh, 70, 
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docs not nctcssarily dcpeod on ihc quantum of tenitoty wtucli b re¬ 
tained by it but on Ihc follotdng factors: (0 d‘C iramacUon leading 
to tbe territorial changes mu»f be an act of inicmationaf law; (A) 
the parent State must be a party to the transaction in iU intcroationai 
capacity: and fifi) iltcrc b nothing in the transaction indicating in 
any numner the exUnttion of the international personality of the 
parent State. On the other hand^ if the distncntlxrrnieniw effected by 
ail act of (he municipal law of the Siate^ there miut be an implied or 
express indication that the international personality of (he parent 
StaU- is to continue. In. ilic ease of India, as tire have already nmiced, 
there was no act of international la tv to which she was a party in her 
international capacity• Nor is there anything In the Indian Indepen¬ 
dence Acr, t94'7t even remotely suggesting that die Doimmon of 
India was a continuation, pure and simple, of India's juristic per¬ 
sonality. On die contrary, it is mamfcsi from the provisions of the 
Act diat the territory of British India was in its entirety partitioned 
between the two new Dominions. It was not, therefore, a ease of 
“breaking away” but dearly of total dismcnibcnncnt; and there is 
no cjqnress or implied rcscrviitton in the Act that the juristic pttfimn 
of India would continue. Hence, the correct view appears to be that 
India had ceased to exist in international law, and her place had I>ccr 
taken by the Dominions of India and Fgikistan. 

TIsc viciv expressed above is, however, diametrically opposed to 
die declaration made by the Secretary General of the United Nations 
Organizati on 5 *' From the viewpoini of in icmationat law tire s i tuation 
is one in w’fuch pan of an existing State breaks off and becomes a new 
State. On tins analysis there is no change in the intenuitional status 
of India; it continues as a State with all treaty rights and obligalio^ 
and, consequently, widi all rights ajid obligations of membership in 
the United Nations, The territory which breaks off—^Pok^ian will 
be a new State. It will not have die treaty rights and obUgations of 
the old State and will not, of course, have membership in the United 
Nations. In international Law the situation is analogous to the »epa- 
ration of the Irish Free State from Britain and of Belgium from the 
Netherlands, In these eases the portion which separated was con¬ 
sidered anew State and the remainingpordon continued assm existing 
Snuc with all the rights and duties which it liad before.' It must, 
however, be pointed out that these observations cannot be supported. 
In the first place, the weight of ofumoti amongst intcritaiional pub¬ 
licists is definitely against the stalcinciit that ivbcu Belgium separated 
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from iloUand, ihc parent State of the XeiijcrJandj continued to 
c.mTsi with all ttic rights and duties which it had before. For insiunee, 
rradter-Foderi categorically asserts that the dtsmcmbenncTit of the 
Kingdom of the ^ietlicrltuids resulted in ‘‘the suppresston of the 
ancient Statc^^. fauchillr is equally emphatic. Accarditig to hit&i 
the internatiotia! State of thcXcthcrl^djctaset! to erdst^ having been 
dividixl into two new .States, Belgium and Halbnd. Bustamentc 
takes the same view and treats the Belgian case as one of total dismem* 
berment. Ihia is also fully in accord with the opinion estpressod in 
tlieTmtocoI of the 27th Januarj'. 1831, concluded in London between 
the plcnipotendarJes of Great Britaut, Axistria, Frauce, Prussia and 
Russia. 11 is, therefore, dear that the Belgium case docs not lend any 
support to the view that the Dominion of India was nsercly a conti'^ 
niiation of the international pcnonolity of undivided India. 

Ir the second pbec, the analogy of djc Irish Free State ts clearly 
inapplicabJt, It is a wcU-ktiowni fact that the Irish Free Stale came 
into caisitiicc as a result of a treaty concluded by Great Hritain tn tier 
capacity'as an inttymati Dual personality. Such was alaoiiic Icg-atgenrais 
■>f States like Mexico, Brazil and Chile. *rhe position was entirely dif¬ 
ferent iu the cose of India. ThtDomimoa of Pakistan did not set itseif 
tip as an independent State by virtue of an agreement with India. 
There was no act of intemationa] law to which India was a party 
and which was the source of the independence of Pakiataii, The 
situation would have been totally different if India had become a 
Dominion before the partition and had thereafter agreed to the 
secession of tfto.se areas which arc included in Pakistan. similiir 
result would have followed if, fjcfore Llic passing of the Indian In¬ 
dependence Act, InilJa had, with ilic approval of tfic Briilsh Parlia¬ 
ment, concluded a treaty with the seceding areas for the const!tutimi 
of a separate State. This, however, was not the case. Two separate 
Dotmniojis were created by virtue of a Statute of the British Parlia- 
ntenl and not by an international agtccmcni to which India was .a 
party. In these drcumstajices, it would appear that the intematiiinal 
personality of undivided India had been catiiigiiished by dismember¬ 
ment under the Indian Independence Act, 1947. 

Tlic question is, itowever, of an academic character, since the 
problems which arose as a mult of the partition of India have been 
resolved not according to any particular view of tlio matter. For 
inst^cc, the Indian Independence (Eights, Property & liabilities) 
Order, S9 i7 presents asirangc amalgam of tlic principles of succession 
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und ttictssion. Some of Uu: pitovistont of the Order are in ac^rdanen 
with the view that the jumUc prrsoJta of undivided India had been 
c^ctiiiguisKcd and two new States Imve come into oxi^icnce, white 
othen rest imtircly upon the aisumpticn that the Oominiop of India 
continued the intemalional personality of undivided India and 
PaJeistan was only a seceding State. Article + of tlic Order provides 
that land situated outside the tenitaTia! iimlu of the two States and 
not being used for any offdal purpose by the represemnuve of India 
comet under the joint control of the two States, This ujodoubtedly 
would have been the case under international law If both the States 
were nmtipopulu^. On the other hand, if Pakistan was only a seceding 
State it was not entitled to any property belonging to undivided 
India which was situated outside Pakistan territories, "^riiis was 
equally true in respect of goods, coins, bant notes and currency 
noicj which, under Article 6 of liit Order, tame under the joint con¬ 
trol of both the States if they lay outside their tenitorial limits. On the 
oKumption that the Dominion of India w^as a continuaiiDn of the 
juristic ptrmna of undivided India and Pakistan was only a :!cccding 
State, the Dotmmnn of Pakistan could not claim as a matter of right 
any share in such property in so far as it lay outside its territories. 
It would, therefore, be evident that some of the provisions of the 
Order expressly negati ve the applkadon of the principle of secession 
to the international rdatiom between India and Pakistan. Tlic same 
confusion of principles is to be found in the Indian ludcpcitdcnce 
(fTticmational ArrangementsJ Order. For instance, Article -I of the 
Schedule to this Order reads as follovcst “Subject to Articles 2 & 
of this agreement, rights and obligations under all international agree¬ 
ments to which India was a party unmcdiatsly before the appointed 
day will devolve upon the Dominion of India and upon die Dominion 
ol Fakisiiin and will, if necessary, be appordoned bctwecti the two 
Dominions." Tlic rule embodied in this Article is direedy opposed 
to ihc Rcnerally accepted principle of mtemationa! law. As Kiati- 
bian has rightly observed, “the ircatiw of a disnicmberod State are 
Tti htfT aiiat dclo a* regards iho new State, In eDcct, the latter has 
never given i« consent to the treatia as a juristic person; and its 
special interegts have not been token into consideration except as an 
element in the appreciation of the gcnrrnl interests of the entire 
Slate, the main object of the treatiesHowcvi;r, whulever view 

' rt^i/fNAVo ifcj BjO Truisti, p. 00. 
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may be taien of tiie legal con'icq-ieiJces of the partitLon of India, 
theie can be no doubt that the Republic of India was and continiies 
to be a jurUtk personality of intemauoDal lau. 

Exclusive Competence of the Union in International Afikirs. 
We Imve already pointed out that one of the fundamental cha- 
ractenttics of a federation is that it is a constitutional as v^'ctl as an 
international unit. It foUoviT, therefore, aa a logical corollary' that the 
central govcmnienl ol a federation must necessarily enjoy cxclusi^ 
pms'cr and autliority in respect of external ntaltcrSi. It fur titer 
follows that it is the federation alone which possesses international 
personahty and. is, consequently, iHe sole representative of the feder¬ 
ating units in the field ol international affairs. 

It has rightly been pointed out that tlic marks of a sovereign Slate 
in international law arc that die community comtilining It is primarily 
established for a political end; that it possesses a definite territory; and 
that It is Independent of external control. It is, therefore, dear tliac 
so soon as a society can point to the necessary marks and Its intcniion 
of conforming to law, it enters of tight into the family of Slates, 
and must be treated accoiding to law. The simple fact* that a 
community m its collective capacity exerdsca undisputed and ex- 
cltmivc control over all penons and things within tfic icrritory occu¬ 
pied by it, that it regulates its extema] conduct independent of tlic 
will of any other community and in conformity witli tfic dictates of 
international law, and, finally, that it gives reason to itxpect that its 
existence will be permanent, are siiJIkient to render it a person in 
taw, (flail, op. cit,, pp. 16 ct seq.) A cursory examination of all 
fe<lcral constilulinns reveals tfie indisputable fiict that the constitmuit 
Sta^ of a federation do not conform to the requirements ol inter¬ 
national persoiw a* set forth above. It is no doubt tiuc that these 
Stales are primarily established for a political end. It is equally true 
that they possess a defined territory. It is, however, quite contrary to 
facts to ^sert that they regulate their external conduct independent 
of die will of any other community. Hence in all federal States ihc 
comtitucni units have neither any capacity nor any existence in 
inicruaiional law. We must also remember that before a State can be 
said to have acquired international personality its independence 
must receive recognition at the luuidA of oUier sovereign States of 
mtcriiaUonal law. It is true that the right lobe treated as a State does 
not dfiijcnd on recognition, but recognition is ronclusivc evidence 
that the Status ha.s been acquired. In the ense of a iedend State the 
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recognition of ilic oonstititcnt units by otJiei Powers wouUI be out 
of q^ucstion, since such recognition, without the consent of the federa* 
tion, would amount to a denial of the authority of the ferleral 
Stale. 

The exclusive competence of the central authority in a federal 
State embraces all rights and obligations of an tnlemational |rer> 
sonality. One of the primary rights of this character relates to dtp* 
lomatic rdalions with foreign Powers, tn almt^t all federal States 
this right has been exclusively rcscni'td for the central autimrtty. 
Thus, under the Constitution of the United States of .(America, no 
diplotnaiic rights have been conferred on the constituent units. 1110 
provisions of other federal States arc of a similar character. This docs 
not, however, mean dint under a federal constitnrion no such power 
could be conceded to a component State. For instance, under the 
German Federation of 1671 the constituent units of the Rcicli ivcrc 
invested with diplomatic rights on a parity with the Rcidt tLsulf, 
although such rights were not actually exercised by inoffl of itiem. 
Further, Bavaria did uoi surrender these rights even under the 
Weimar Constitution of 1919. Anotlicc intCTCsting exception is to 
l)c found in ilie Coosiitution of the Soviet Umon, Article Ida. of the 
Constitution, which iras introduced in 1944, provides that each 
federated republic has the right to exchange diplomatic and consular 
representatives with foreign Powers. The Statute of the 1st i ebruary, 
1944 lii-UE granted to the Supreme Coiincil of each republic the right 
to establish miemational relations, the Soviet Union reserving to 
itself the tight to regulate on gctietal lines the relations between the 
federated republics and foreign States. According to Judge Krybv, 
ihis statute proves tl»at the federated republics of the Soviet Union 
an* subjects of inlcmaional law.’ Indeed, two of these constituent 
rcpnbUcs,UkraineandBielonusia, have already been rccogjiiitcd by 
other Powers as international persons and are members of the United 
Nations Orgauizaiion. However, the Soviet Fedcradon must be re¬ 
garded as mtgrnmxand resembles more closely the British Common¬ 
wealth of Naiiotis rather than a Federation strictly so called. Ttie 
Indian Constitution presents no exception to the general rule and 
folluivt the orthodox pattern. Under llic Seventh Schedule of the 
Constitution, the UmonParliaraent has exclusive legislative authority 
In respect of ‘’diplomatic, consular and trade representation”. 


• Jh'ttiattt friinifattt tiu fhtU dts GnU, RtCuct, Vol. 70, p. 459. 
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ami ilic cxccutjvii lutiionty in regard to die matter hj liicriifore» 
cxcludvely v«icd in the Union CovcrnincDt. 

Anoilicr fundamental right of iniemationa] pexsom is the right to 
_ declare war and to moke peace. Hall has made tlte following peni* 
nmt obiervailoa: intcmational law is destitute of any judicial 

or admlnistraiivtf machinery. It leaves States which ihini themselves 
ai^icvrd* and which have exhamted all peaceable mcthotls oT ob* 
tainingsadsiaction, to exact redreu for themselves by force. It thus 
reixignizes war as a permitted mode of gisrng cfFect 10 its decisions.'' 
(Op. ciL, p. 6L Sec also FauctiiHe, biUtiiMioniil PuUk^ Veil. 

11 ., See, iCiJi,) Tlic comtuutioiuil of evcT>' :iJso recognized 
tlic Tight of the Head, of State lo declare war and to make pcace^ but 
some of the recent constitutions coniaiit provjtsiom proliibiting 
recourse to war. For example, Artidc 9 of thejapancse Comtltution 
declares that '"aspiring sincerely to an intcmadonai peace based on 
justice and order* ilic Japanese people for ever renounce war as a 
sovereign right o[ the nation und the threat oi use of force as means 
of settling intrmatluiml The Italian Comtitution of 1948 

contains a si mlbr pro virion ^ ‘'Italy repudiates war as an inatrument 
of conquest and aggression against the liberty of other peoples^ 
and accepts on the condition of reciprocity and equality the necessary 
limitatloiis on aovctrcignty and an international orgamzation to 
eniiirc peace and justice amongst peoples/' Article 51 of the Indian 
Constiiution imposes the obligation on. the Ktpitblic lo ''promote 
itnemational |ieacc and security” and to ^‘encourage seitlcjncut of 
international disputes by arbitration/' The Constitution docs not^ 
however* contain any rcnanciatioii of the right to declare war for 
the eoTofcemcnt of international ciairns. On the contrary, ujuter 
Article 244jp as read with the Union List* the Union Pailiamcnt ha^ 
exclusive to make laws in regard to "war and peace'*, anti 

under Artic le 73 executive pow-cr in respect of ttiis ite m is vested in the 
Union CSovcrnmenL Apart ffoiti this express grant ol war powers, 
the Cons dtu lion aljso confers on the Umon pknary* executive and 
legistiitivc authority in p^artl to the "defence of India and everji^ part 
thereof including preparation for defence and all iueh acts as may be 
conducive in times of war to its prosecution and after its termination 
tn eBecti%x dcmobilLzationp'* This may be contrasted with the 
position imder the Australian and Canadian Cunstitu lions* Neither of 
these Goustituiioni coaiaitis any express grant of war powers hut 
restricts the authority of die federal CovcrnmcnL to defence^ It hits. 
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thctcfore^ been contend ciliiiAiistralb UiAt**thc j>lcnitude ottu n^vnt 
snd military power b, apparendyt subject to Umitadon for the pur¬ 
pose for whicJi it must be used. It could not enter upon naval and 
military enterprises solely with a view to ford^ conquatand aggres¬ 
sion, its power is to be used for ibe defence of the Gornnumwcaldt 
and all the several States.*’ (Qpiclc & Carran, op. cit., at p. 564^. 
This view, however, docs not t^e into consideradou the prctogad^‘e 
of the Crown at common law to declare war and to malcc peace. The 
correct view of the mailer is to be found in the following observation 
made by Ctifftths, C.J.in/%tfgr BttTvtttg2i C.L.R. atp. 440: “llic 
word ^defence' of itself includes all acts of such kind as may be done 
in the United Kingdom, either under die authority ol Parliament or 
under the Royal Prerogative, for the purpose of the defence of the 
Realm, except in so far as they are prohibited by other provisions of 
the Constitution. It includes preparation for war in time of peace 
and any such action in time of war as may conduce to the successful 
proBcendon of the war and defeat of the enemy.’* 

It luis already been noticed that under the Indian Canstitutlan 
the power to declare war vesu exclusively in die Union Government. 
The constituent States of the Indian Republic do not, tfiereforc, enjoy 
any authority whatsoever in rxspect of thb matter. This U no doubt 
generally true of all federal corndtutions. There arc, however, 
certain federal comututions which permit member States to defend 
thcouelvoi against external aggression when there b not itilHcieiit 
time to seek tl\e intervention of the federal government. But in all 
such cases it is the federation and the federation alone which has not 
only the right but is also under the obligation to intervene in the 
event ol' a dispiite between a constituent State and a foreign Power, 
Por example, Article 1, Section X of the Constitution of the United 
States provides that no State shall, without the consciit of die 
Federal Congress, engage in war unless actually titvaded, or in such 
imminent danger as will not admit of delay. In other words, die 
States Imvc the right to engage in war In the event of the conungen- 
cics speciGcd in the Article. Article U2 of the Mexican Constitu¬ 
tion contmm a similar provision. 

.‘knottier right of outstanding importance which intcuiatioiial law 
concedes to alt sovereign States is the right to conclude treaties with 
foreign Powers. 1 n view of the fact that under a federal constitution it 
is the federation and the federation atone which enjoys intcmattonn.t 
status, the right must necessarily fall within the competence of Uic 
21 
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cctilrul govcTnmenu Muny coiLititutions cxprcisly embody 

ihis gencia] pnndple. 'Hie ludLim Consiiiution presents no excep¬ 
tion to this rule. The legislative authority of the Union PniiLLiiicat 
embraces. Item H of Ute UnionLut which reads as follows: “Entering 
into treaties and agrocttienls with foreign countries and implementing 
all IreaiicSt agreements and conventions with foreign countries." 
The conclusion of tremics, thc^efore^ falls within tlic competence of 
tlic rjcccultve authority of the Union under Article 71i of Uie Con* 
siltudun. Consequently, tlic constituent State cannot under any 
circumstances cuter into treaties with foreign Pou’cis, unless expressly 
nitihonzed by Uic Union Parliament. This b not, however, exactly 
the position under other federal coostiiuiions. for instance, in the 
United States of America, the Constitution rccqgniza the riglu of 
the States to conclude treaties with foreign Powers, but this right can 
only be exercised with the consent of the Federal Congress. Under 
the Swiss Constitution, the Cantons are competent to enter into 
Tcdprocal arrangements with fen-eign States in relation to matters of 
intemal administration, but the arrangements which the Cantons 
arc cmpoivcred to accept must not be contrary lo the treaties of the 
Confederation or the rights of other Cantons or to the provisions 
of the Consutution or of IcderaJ laws. A similar provision is to be 
found in the Constitution of the West German Republic. Clauses 
! and ‘i of Article 32 of the CotuiituUon provide that each comuiucnt 
unit of the West German Republic has, witfiln the limits of its legnJa* 
live competence, the right to conctude agree menu with foreign 
States which may Iiave political consequences both for itself and tiie 
federaliun, but in order to avoid agreements prejudicial to federal in¬ 
terests, previous authorization of the Republic is noccssarj'. The 
Federal Clonslitutional Court has, however, made it clear that apart 
from this right, the tatndfr arc not competent to participate 
m external affairs, nor can they have their own independent foreign 
policy, (SeeBvcrfG., 1953. IJ,, p. 378). It bevident that as regard-s 
this matter, ihc constituent States of the Indian RepnhUi; have been 
reduced to the status of a province of a unitary State: evidence of the 
highly centralizcci character of the Indian Union. Iisbould, however, 
be remembered that the position is exactly the same under tlic Con* 
siitutions of Mexico, BraxiJ, Argttitinli and Austria. Similarly, the 
comtiturnt units of the Dominions of .AusiraUa and Canada do not 
enjoy any trcaiy-making power. 

An interesting question which arises in this connection b: whether 


R^Inihns 3 1 9 

the government of a (cdcrtl State i\ comtilutionalljr competent to 
legiilatc ID respect of maiteri which Ml entirely witiun the exclusive 
sphere of the component States for the purpose of implemcntLiig 
treaties? The question was pointedly raised m the Oomimoii of 
Canada and has been finally settled by three impertant dccid^ons of 
Jiic Judicial CommiUec, The principles established by tlicsc cleclsjons 
arc aj follows^ In the first phicc^ where Ihc Dominlan of Canada has 
incurred obligations under trtsades concluded by the British Cora* 
lUDDW'ealih oi NaHotiE or the HricishJLmpirc^ die Dorn imon Parharaent 
is competent tn legislate for the purpose of implementing Ircalica 
even in respect of matters w^tudi fall within the exclusive compc* 
Icnce of the Pro^Tnccs, lliis h covered by Section 132 of the British 
Xurth Amaica Act. [/n u Cppi/h?/ qJ fl932} A-C, 54] 

Secondly, w^hcrc the Dominion has concluded a treaty not as part of 
llie Comtnonwcalth but separateU> the autliority of the Dominion 
rarliamem extends to mattm wliicb do noi fall cither svithiu the 
express powers of theDoiiiiiiionsorof thcPrm'inces, Such matters can 
bcdcuk wilhbythe Doraimon ParlUment under its residuary powers, 
[/w FJf JiiguUiicn ttnd Canffd $/ Radio Cotnmimkaiion^ tl932] A.C. 30 IJ. 
TiiJrdly* the Dominion Parliament has no authority to legislate for 
die purpose of implementing a treaty which refers to a matter falling 
exclusively within the Icgidative powers of the Provinces. The point 
was spcciheally decided by iho Judicial Coniimttec in A(hrnfj-Cfnfmi 
/flf Canadi^ Attcm^GeFiftat for Onl^rio & ^19f37J A.G. 32d. 

Lord Atkin, in deJivering the judgement of the Board, ob^m'ed; 
^Hlraust be thcnighi tliat the mull of this decision that Canada is 
incompeteni tn legislate in performance of treaty obligntiom^ In 
tniulity of legislative powers* Dominion and Provincial together, 
she ijh fully equipped- But the Icgisiativc pot^'crg are distributed and 
if, in the cxcifcise of her new' functioDs, derived from her new inter* 
national siatuSf Canada incurs obligadonsi they must 50 far as 
legislation be eODeeriiedp when they deal svitb provindaJ classes of 
subjecl^, Inr dealt wids by Ihc totality of powers, in other words* by 
co-opcratlon between the Dominion and the Provincesp*^ Then: is 
no provision in the Australian Constitution corresponding to Section 
132 oT the Britisli NortJi America Act; nordocs the hedcral Pariiament 
of Australia enjoy residuary powers under the Comtitution. It liai, 
however^ been conteitded that ibe Commonweaiih Parliament 
ij^uld legislate for implementing treaty obligations in respect of 
matters fidling within the exclusive competence of the Australian 
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Stsitcs^ (Wyncfii op- ciL, p- 201]^ This ar;gumontis basc^d on Lhcgrajic; 
of icgi^laii ve powtr in respect of '^cstlcfimldiTaij^^ I i does notj how- 
ever, appear to be weU^foynded, The c:ut^ul spcdlicadon of pcm'cis 
conceded lo the Gommanwciiltli becomes meaningless if these 
powers coidd be so extended bs xo intrude upon the constitutiomd 
competence of ilic States, and Ihii is fully hornc out by tlit judgement 
of the Judicial Committee in the C-anadian case rcrciTcd lo above, 
Tlic point has^ ttowever* been sctlkd by tlie judgement of the High 
tlourl in Tke King Burgess^ 53 CJ^Rh 608. In th^t case dte 
questiem arose with regard to the Air Navigation Aci, 1920 enacted 
by the Commonwealtli Parliament to give effect to the Internationa] 
Convention for the Regulation of Aerial Navigation. Section 4 of iIjc 
A ct authorized the Govemor-Gencrai^ inter alin^ to make ttgulndom 
for tlie purpose of canr^^'ing out and giving effect to the Convention. 
The High Court laid down three proposiliojis. in the first place^ 
50 much of Section i of die Act aj empowered iheGovcmor-^Gcneral 
to make regtilaUans for carrying out and giving effect to tluc Conven* 
tion was a valid eKcreise of the power eonfcricd by the GoiLtdiution 
in respect of external affiiiTS^ Secondly^ the Commonw'calth Pariia- 
menl has no control over civil aviation anth therefore, to mucii of 
Section i a^ purported to authorize the making of regulations forthb 
purpose was invalid- Thirdly, some of the regulations were not regu- 
laLions for carrying out or giving effect to die CJonvention, and were 
therelbrc, invalidn Lachnmp ClJ. further clarified the position as 
follows: "Tljcre arc, how'cvcr, timitatlons upon the power of the 
Commonw ealth to make and give effect to international agreements^ 
The Executive Govemuient of the Coinmoawealth and the Parlia¬ 
ment of the Commonwealth are aUkc bound by the Conatitution and 
the Constitution cannot be indirectly amended by means of sa% 
tntcniAiional agreement made hy the Executive Covcmnicnt and 
subsequently adopted by Parliament/" 

No diflieuUy arises where the Constitution exprt^ly or by impll- 
calinil confers power on the fedcraT goveramrnl to cuirench upon the 
sphere of compelcnce of the States for iiuptemendng an obligati cm 
arising under a treaty^ a* is ihe caac under the Constitution of the 
United Stales. The Indian Constitution follows the American 
paitem and cxpn»sly declares diat the Union Parlisimciit ^iias 
powder to make any law for the whole or any part of the torritorj' of 
India for implcincnttog any treaty^ agreement or convention with 
any other comitTj' or counLrm or any dedsioti made at any 
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mtcrnation^ oonfcrcnwj, as^ocLatxqii or other body.” It therefore^ 
oIjvIous tlmt by virhie of this provisiDri embodied in Articli^ 253 of 
ihi: (^nttitution the Union Parliamimi: h competent to icghlatc 
in respect of mailers falting within the excliisivc anthotity of the 
Siutes for the purpose of implcnicnLiiig a treaty or oonvcntioit. 
Exclusive Re^pon:si,hlIiiy of tke Union in Internniionol Law. 
Another iogical cojOiSequciiee of the fact that a feilcral State is mx 
hnemational unit b that in the event of a dispute with a foreign Power 
in respect of an injurious act or dclinqucney on the part of a compo¬ 
nent unilT, it is the fedora! governnicnt alone which is held responsible. 
The roreign Power hits no autliori ty lo seek redross from a constituent 
imii~ nor can the federal State divest tisclf of its obligations a$ a 
member of the community of nations. There are several cases in 
whidii this point has been made clear. It has been held that it i$ the 
federal govemment which ahmc h responribte for the action of the 
autliorities of a constituenl State, even If luch aciton withtii 
the exclusive conslitutional coinpeienco of die unit and coutd noi^ 
tliCTcfofc, be interfered with by the fcdctal gtn'crnjmcnL The argu¬ 
ment that in sue!) a case the rcderal government has no anthorit)* to 
intervene has not been accepted on the ground dial according to 
inlerttational law h b ilie fcdi^don which alone has jimdical 
pcrsonalityj and miematioiLaj kw does not take cognisance of the 
inlernal arrangements of a State. ThU w*w the opinion held hy the 
arbitrators In the dispute between Ckilumhia and the United Suites 
of America, f n thiit case Colunibia^ w^hicb dicn a federal State^ 
w*a3 arraigned for iJic acta of the constituent unit of Panaim, The 
arbitrators held that Uic federul State of Cotumbia wax responsible^ 
and observed as follow^! may seem at first sight unfair to make tlic 
federal power, and through it tlie to^-poyers of the country respon- 
aiblci morally and pecuniarily^ for events over whicli they have no 
control, and vvhkh they probably disapprove of or disavow, but the 
Injustice disappears when this Incom-eniencc is found to be insepar¬ 
able from the federal system. If a nation deliberately adopb the form 
of administering public aJfairs, it does 30 with the full knowledge 
of the eon^cqiKences U entails/^ This position of the law was not al^ 
ways accepted by the United States of America where eases of this 
kind have often arken in view of tlic federal charaemr of its comti- 
tuilon. ThuS} in 1&78 a ebim was made against the United States for 
indemnity for the killing of a British subject in the State of New 
Mckjco. k was contended on behalf of the British Govemment that 
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as rnnmcdj' lay under tfic iaw of New Mexico io recover dauiitge>! 
for the unlawrul ItUIirig. it w,vs ncceisarj" to Took to i]ie United 
Siatoi for oompeusatiQu^ The America Secretary of Slate contetid* 
cd oo behalf of his Government that Lisvb of the various States 
and tejTitories of the UnLoti for ihc jmnisiimeDt of crimes committed 
witfiln lilt several juiisdicdoiss are admlniAtered and executed in 
tltdse several independent jurudjctions by the respective local 
tribunal!} and ofUcera free from any co^Ltol or intcrfcr^co of tJie 
federal GovemtnenL^* On this ground it wasargoed that the facts 
did not conitiune a just fouitdation for a claim against ihc Govt-m- 
mcDt of the United States. In ihc exul no cornpcnisatlon paid by 
the Umted Slates, and the case may, therefore^ be cited as embody- 
ing the principle that the plea that a federal government is not cons- 
pcicmt to itiicrferc under its cemstitutitma] law is a har to any claim 
arising under international law, ( TurnstolViC^^ey, I ti 1 1179 the Govrm- 
ment of the United States adopted a different attitude when they 
made a similar claim against the Government of Vcucxuela^ TJtcy 
contended: “As sovereign States^ both the United States and \cnc- 
Euda Itaveilie undoubted right to be satisfied, each for itsdf, that no 
wrong to its citizens by the other passes unredressed and neither 
Sovereign can. rightly be e?tpccicd lo recognise validity as attaching 
to the munictpal enactments of the one which may assume to bar the 
exerdse of die rights given by intcrnatiortal law to the other/' Ulti¬ 
mately the Government of Vcnciticia ofTered to pay compematiorij 
and this offer w^as accepted by the United States. The prindptc was 
finally settled so far aa the United Slates was concerned in IB91 when 
a chiim w’as made by the Italian Govcrnmcjit against the United 
States on behalf of a number of Italian subjects w'ho were lyiicfird at 
New Orloam in the State of Loubiann. The Govemmcit! of the 
United States accepted their responsibility and due compensation 
was paid by them to the Italian GoverniDent* This view of the law 
was also accepted by the Government of the United States wh™ a 
cimm was made bj' the British Government in 1895 on behail of a 
British stibject who wa^ shot and tvounded by a body of armed men 
witliout provocation or wanting/ The principle is now well cstablish- 
^ tliat federal State represents internationally tht States of which 
k is coiutitpted and il cannot^ therefore, deny its responsibility in 
respect of acts eommitted within the tcrriiorj" of these Staic$ on the 
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groun<l that its coustUunoa doci not coufor 011 it any p<)wcr of con- 
urol over the Dorndtoeat Stales and, thcrefon:, it caiinDt compel tbem 
to ducharge thrtr ablig3tiom>”' It therefore, dear that ivlmie%*er 
be the pro^-isiotis of the ladtaii Consdludon in regard to die dutribu^ 
don of power beuvecn the Umon Government and the States, it U 
the Union w'hich will be field responsibk in all cases of injurious acts 
or intejuatioiia! ddinquendes on the part of a constituent umt. ft 
w~ou1d, however, appear that tfni responsibility docs not e^iend to 
contractual obligatiom, It iias been field that a tdlcra] govmuncnl 
is rcsimnsiblc for the contractual obligations of its member States 
only in exceptional circumstances. ‘'In die eases in which a federal 
government has been bdd babic upon the contracts of a State, there 
Itas been (1} an immediatr connection of the federal government with 
the omiract as a participant therein, or {2) an a&sumpdon tiiereof 
nr of liability therefor, or ($) a connection tlicrcwltli as beneficiary, 
whether in the ineepdon or as a beneSdary of ttic performance, in 
whole or in part, or i'4) «>mr direct federal interest therein.”' 

Constitationii] Directives on IntemationiiJ Policy. The 
Indian Constitution contains not only an elaborate bill of rights but 
also a statement of some of the basic principles of governance; and 
tfiesc tire Constitution describes as “directive piinciptcs of State 
policy". Although the wording of thi»e Articles is in on imperative 
and mandatory form, the Constitution makes it clear that they are 
not enforceabte at taw; indeed some of them arc of such a character 
ihor they could not be legally enforced at all. On the other hand, 
it is ahunilantly clear that the Govcnmicnt of the Republic is poli¬ 
tically responsible for carrying out these principles Into practice, 
'lltcsc provisions deal not only with questions of intcmal policy but 
also lay down the principles w'hich should govern the foreign policy 
of the Repubhe. Article 51 of the Constitution, wliich is a verbatim 
reproduction of the Havana Declaration of 1939, deals witli (a) die 
objectives of iniemalional policy, (M tlie cojiduet of inicmational 
relatiom, and (rl the settlemrut of international dlspiitca. regards 
the objectives, the Article prescribes that the Republic "shall endea- 
vour to promote international peace and sia:urity’' and “to maintain 
just and honourable rdations between nations". As legsirds the 
conduct of external relatiom, die Article lays down that in its deal¬ 
ings witii other Powers the Republic shall endeavour to 'Toatcr 
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respect for tntematiomE lawr anti treaty obligatiotu.” This is the 
only express rccogmlion ol internationaJ law by the Comtitutioii. 
The question;) therefore^ arises: what is the precise relation between 
the internal Listf of tJte Republic anti intcmacional law? Tw’o 
different systems have been adopted in the various cxislinj' consti¬ 
tutions. The first is the system of tlic primacy of ttilemalicinai law. 
for instance, the Frcndi Comtittition of 1947 laid down that "the 
Republic of France, faithful to its tradidons, shall conform to the 
rules of public blemational law.” Tlie Italian Coosiitutlon ol 194® 
also declares that “the Italian legal order shall confoniL to the gene¬ 
rally rccognLicd rules orintemational lasv,” It is, therefore, evident 
that under biith these constitutions the rules of interna! law arc lub- 
jeci U> the principlist of ioiemational law: in other vrords, a rule of 
internal law' is invalid, if it is in conflict with a rule of inrcrnauonal 
law. Tlie second is the system of the primacy of internal law, L'ndrr 
this system, the generally acceptctl rules of intcmational law are 
deemed to be part of the law of the land, but in a conflict lietween 
rules of intern^ law and those of international law, the fcirmcr niuat 
prevail, although the courts interpreting a mnnlcipal law will always 
seek to adopt such construction as will not bring it into conflict with 
international law.* The rule of the common law is that “legislation 
of the Imperial Farliamcni, even in contravention of generally 
acknowledged principles of international Law, u binding upon and 
must be enforced by the Courts." [Cw/f». Dtmphy, 0933) A.C. 156J. 
’niere is no specific provision in the Indian Gonstitution dealing rrith 
this matter, and it may, therefore, be legilitnately contended tliat 
the rule of tlic common law wilt apply in accordance with the general 
Tiilc tliat the principles of the common law form part of the 
eoTpui jiaii of India in the a1>sence of express statutory provttions to 
the contrary. As regards the question of settlement ol intcinatio'iial 
disputes. Article 41 specifically provides that the Republic shall 
endeavour to encourage tlic settlement of iDtemationat disputes by 
arbitratioii. The term “arbitration” in this ease must be inte^reted 
to mean not only arbitraiion but other methods: of peaceful ^ttlc- 
ment such as go^ oiRecs and mediation. It mustalso be understood 
that ibb provision docs not occlude the right of the Republic as an 
uiicmational person to nanrl to war as a means ol enforcing its claims. 
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Xhe Tnttta n Keptiblic xnd Conunonwcalili. The Bntlsli CiCm- 
nionwcalth of NiiLioui cxtra.pris« today two difTcrctw categories of 
TTicmben. The original mcinbcnt of tlie Common wealth, Ausiralta, 
Canada, New Zealand and South Africa, belong to the first category, 
‘riipy have now been Joined by the new Dominiom of Ceylon and 
Ghana/ The second group ctmaisis of the new States of India and 
PiiJdstan. Allhougii as members of the Comitiotiwealth the Slates 
belonging to the two categoricf are equal in status, their const ituiional 
poisition is not exactly similar. 'I'iic political position oJ the first 
category of incmbcrs vis-a^vis tlie United Kingdom was settled by 
the ftalfour Declaration of 192C which stated that *‘ihcy arc auto¬ 
nomous communities wiihin the British Bnipire, equal in status, in uo 
way subordinate one to another in any aspect of iheic domestic or 
external allairs, although united by a common allegiance to the 
Crowuand freely associated as mcrabersof tlic British Com toon wealth 
of Nations.” This declaration did not, however, change the legal 
posttion of the Domimons. It was lo remove the legal inequalities 
which continued to exist that the Statute of Westminster was enacted 
in 1931. The preamble to the Statute expressly flUled that the law 
was being enacted for ratifying, confirming and cslablishmg some 
of the declarations and resolutions of the Imperial Conferences. The 
Statute was, therefore, giving legal expression to the new concept of 
Dominion which had been embodictf in the Balfour Declaration. 
TTie changes which were thus intTotluccd in regard to the position 
of the Dominions ma rked die final stage in their evolution from the 
status of Colorits to that of sovereign States. In Ihc first place, the 
Statute provided that no law amino provision of any law made alter 
the commencement of the Statute by the Parliammt of a Dominion 
Btiall be void or inoperative on the ground that it is repugnant to 
the law of Engbml or to the provision of any existing or future Act 
of the Parliamimi of the United Kingdom. U also nudioristed live 
Parliament of a Dominion lO repeal or amend any such Act in so 
IW its it is piiTl ot the law of the Dominion. The legislative authority 
of the Parliament of a Dominion was also eiUargcd to include the 
power to mate taws having c.xtra-tcrritorial operation. Secondly, 
the Statute abridged die aulhariiy of the Parliament of the United 
Kingdom to enact laws for a Dominion. Section 4 of the Statute 
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expressly provided Uiat no Act of the PwUamcnt of the United King¬ 
dom shiiU extend or be diJCined to extend to a Domiiiian .ti part of 
the latv of that IDominion, unless ii is expr<»siy dcclarci.i in that Act 

requested, and consented to, tiie enacimcnt. 

The precise efTcct of the Statute on the authority of the Domininn 
Legislatures has been the subject of a great deal of argument. On tlic 
one hand, it has been contended that the prima facte ntcaiung of 
Section 4 of the Statute is that in future a statute of the Pariiamctit 
oftlie United Kingdom is to have no v^tdiiy in a Dominion unless it 
rxinratm a declaration that the Dominion concerned has itgrccd lo 
us enactment. 1 1 iias also been asserted that the Statute frees a Donii- 
luon Parliament from the control of Imperial Acts already in force 
and also eiuibies it to nuilifj' any futurcAct that the Imperial Pjiriia- 
mem may attempt to apply to a Dominion. It has further been urged 
^ai .Section 4 of die Statute sliows an intention on the pare of the 
Imperial Parliament to limit for the fuitirc its legal power to legia- 
ate fora Doniimon. This view, it has been pointed out, is suppoi ted 
l>y the preamble to the Statute/ Thisinterpremtlon of due Statute has 
abo been adopted by the Supreme Court of South Africa in Wliwann 
0. (1937) A.D. 229. In that case the question was whether 

an Act dcalii^ with the voting rights of the Africans which was pajsed 
at a joint sitting of both Houses of the South African Parliament was 
Bltrc am in so far a? it did not fall within the class of cnai'inients 
for which, under the South .African Constitution Act, tliis procedure 
was apprapriatc. h was argued in that case that die Statute of 
TA cstmmstcr by removing the fetters upon the powers of the Ljiiou 
Parliament did not confer sovereignty and that the power conferred 
ttisted upon a statute of the Parliament of the United Kingdum and 
could, ihc^ore, be withdrawn by a similar statute. The Sujireinc 
f^urt of South Africa, however, held otherwise. Tlu; Omrt said: 

^Vc cannot take this ^ment seriously. Freedom once conferred 
cancel be revoked.” The same view was lakcn by Danckwerts, J. 
w t*n^^ Stiiltmetd: Barclays Bank Ltd. p. Sroisej. a955) 1 

\\ .UK. 192. Uerimg with the question of the status of Claii’ada, die 
observed: “It seems to me, they are equal sovereign 
Statte and not depen den cics and, of comxe, not stibordmate to the 
Parhamont of tl,e United Kingdom. The Sta’.ute of ivfestmi 
giving effect to that conception and I have to give clfeci to it also.” 

* tlarriion. 17 Amiirdmt, £«» pp. 282 nmJ 341. 
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On the othrr haa<l, ihc strict view of English law was thus set forth 
by Lord Snnkey in BiiUsh Cm/ Corptraiim r. ThtKmg, (1935} A.C. 5fK): 
“it is doubtltas true that the power of the ImpcHai Pariiamejit to 
pass Quits Own initiative any legislation that it thought fit rsitendjug 
to Canada remains in theory unimpaired: indeed, the Imperial 
Parliament could, as a niaticc of abstract law, repeal or disregard 
Section 4 of ibr Statute." Nforcover, it b necessary to point out thal 
Section 4 of die Statute of VV'eatraimter did not terminate the autho¬ 
rity of the parliament of the United Kingdom to legislate for a Domi¬ 
nion. On the contrary, it expressly preserves the right to do so with 
the consent of a Dominion. It is, therefore, evident lliat the con¬ 
stitutional relations between the Parliament of the United Kingdom 
and llic Dominions contimie to subsist. This was acknowledged by 
the High Ckiurt of Australia in Tht King b- Sharky,2'S A.LJ. 435- In 
that case the validity of Section 24A of the Crimes Act, 1914-1-6, was 
challenged on the ground that it was u/tm mns the Constitution of the 
Comtnontvcallli. While rejecting the plea, Lattmm, C. J. obsmed 
as follows: "The Government and the ConstUudon of the United 
Kingdom and the Houses of Parimnicnt of tl)c United Kingdom were 
also part of the legal and political oonstitiiiion of the CommonwtEiiih 
(of-Australia) and the preservation of their integrity and authority 
was part ol the protection and maintenance of the Commonwealth 
ilsdf." Dixon, J, thus stated the position; "The constitutionai 
relatiom of Australia as part of the British Commomvcallh with the 
established Government of the United Kingdom were such that it 
might be considered that a law to safeguard the Cotistitution and 
Parliament of the United Kingdom from disaffeclioii was a bw 
upon a mutter incidental to the protection and maintcnatsce of the 
Australian Pcdcral polity itself." 

I t should, however, be remembered that apart from the cotwliiu- 
tiou.i) nexus between these membcTS of the Commonwealth and 
Utiiied Kingdom, there is a field of relations between them whicli 
must necessarily be governed by rules of international law. The 
Doiiiimons arc today sovereign Stales in iJidr own right and as such 
are members of the United Nations Organization, It follows, there¬ 
fore, as a necessary corollary that their relations with each other and 
witJi the United Kingdom must to a large extent be governed by the 
principles of intemadonal law. Continental jurists have, therefore, 
argued that the British Commonwealth of Nations must be classed as a 
^‘pcisoual union**. This micrpretalion is not, how'cver, correct* In 
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a pCBonal union", ajJt is knoivn to internatlonal la\^, llicre does 
not cxim any coattitutinnal dckus between the members of itucli a 
uuitiji, apart firom the face that Uiey have a cotnmon iovitreign. 
Othen have describocl the Britiih Commonwealth of ^(Btions, as it 
sto bcfoiT as a form of confcileration. Thb liescrjptiori ii 

equally inappropriate. In a confederation, striedy stxallrd, there 
must be :i ^mmon le^sbture or 3 common organ competent to for- 
mu (e Le^slativc policies which are binding on the members of the 
confederation. Tlic Britisb Commonwealth of-Nations docs not, how- 
evo r, possess any s uth com mon organ, forihcParhanicntoflheUnitcd 
hangdomiinol a common legislature of the Commonw ealth, although 
it may claim to cxetcUc, at least in theory, an over-all atilhorityj nor 
u there to be found any detmled consatutional organiaadott which 
iS usually associated with a confederalion. 

The following conclusions may now be drawn regarding the con- 
itttijtiQn^ potion of the first category of members of the Common¬ 
weal!. In the first place, in tlitjory, if not in actual practice, cvepf 
such member t$ within the legislative authority of the Imperial Par¬ 
liament, aJtliough no law of the British Partiament can at present 
inttead to any such member aa part of the taw of that Doininion 
except nt the request and with the consent of that Dombion. This 
pomdon Im not, however, remained static and changes have been 
bfnughl a tout by statutory enactments. For instance, in South 
jUrica the Status of the Union Act, 1934, has terminated the Icgblati^^e 
authority ol tlic British Parlinmcnt and specifically prescribed ‘That 
the Pitrliament of the Union shall be die sovereign legislative power 
in and over the Union; and that a law of the British Parliament shall 
not br applicable in the Union unless extended thereto by an Act 
of the Parliament of tJie Union." This provision is, however, at 
vanance with Section 4 ol the Statute of Wmtminsicr and its validity 
from the pomi of view of the Commonwealih Constitutional Law- mav 
wcl be doubted. Secondly, every Dominion is rn thcorv a dominioi 
Of tJic Crown, and tiie executive authority h still expriTsly vested in 
the Crown to be exercised by it or its representative. Here again the 

® tlie South African Pariia- 

mmit. The Status of the Union Act, 1934, has not affected tlic pro- 
nsion ol the C.onsutution Act ibat the executive government of^the 
Union is vested m the Crown, but h« «p,«sly laid down that the 
Crow-o must act on the advice of its South African Minister., ft Irl 
also dekted the provision of the Soutli Africa Act, 1909, regatding 
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ihc rceer^-auojL of Bills for the assent of the Growii. Tlilrdly. the 
Dominiims as pans of Her Majesty’s realm, entre allegiance to the 
Crown, and thdr citizens arc as such British subjects and also owe 
ollegLince to the Grown. 

'fhe position of the second group of members, to whicit India and 
Fahtstan belong, is entirely different. For them the Cotninonwealtli 
is no longer a constitutional orgamaation but an intemational asso» 
elation, liecausc there Is no constitutional nexus between them and 
tiic Crown of England; nor is there any constitutional link, between 
tiirm and the members of the first category, Thc>’ do not owe idle- 
glance to the Crown ond, as the Occlaration of 1949 makes it elcaft 
tlicir membership of tite Commonwealth is based upon ‘'free associa¬ 
tion” and not upon allegiance to the Grown, although they accept 
the Crown as llic Head of the Commonwealth. Tlie tesult Is that the 
tern tones of these members of the Commonwealth do not form part 
of Her Majesty’s domiiuons and the Parliament of the United King¬ 
dom has neither in theory nor in fact any legislative authority over 
them. Speaking of India, Sir Ivor Jennings has argued that “it Is, 
however, ettually plain that the lerritories w'hidt were formerly parts 
of Britislt India remain ‘Dominions of the Crown* though this appears 
to have no consequences w'hatcver in thclaw of India.'*' It i$ difhctilt 
to accept this proposition. Under the Indian Independence Act, 
IH7, tlic Parliament of the United Kingdom has clearly and specifi¬ 
cally rctioimced all rights in and over tite two States of Fakisiaii and 
India, As we have already seen, the Indian Independence Act did, 
however, continue the oonsiitntioBal link betwreen the Government 
of India and tlie Grown but thb constitutional nexus has also dis¬ 
appeared under tite I ndian Constitution. The true position, tlicrefore, 
would appear to be that os there is no canstiiutional rchttionsliip bet- 
w'een the Republic of India and the Crown, India has ceased to be part 
of Her Majesty's dominions. Sir Ivor bases his argument on the fact 
that Article 395 of the Indian Constitution has expressly retained the 
Abolition of Privy Council Jujisdictioti .\ct, 1949, as valid and sub. 
sisting and contends that tltis provision shows Ural but for that Act, 
the Privy Council would be at liberty to grant leave to appeal from 
any couii in India or possibly British India. It is submitted that 
this interpretation is erroneous. It completely ignores the very 
important fact that the Act not only aboUshed tiic Jurisdiction of the 


> CnHitutiiuiat /jam ^ Mr C* 


Oiclnid, 19S2, p, 148. 



33 ® I'he Indian CmUitufhn 

Pnvy Council with effect from the lOlh October, 1949 but also conti¬ 
nued the jurudiedoa in certain pending caics. Section 4 of the Act 
cxprcMly provided tliai die abolition of the juriidicttoin of die Privy 
Ckiundl under Section 25 hall not affect thcjuntdictioiiof tlia Majesty 
in Council to dispose of (a) any Indian appeal or petition which has 
not been determined by an Order in Council; or (ft) any Indian 
appeal or petition on wliicb the Judicial Committee has, after hearing 
the parties, reserved judgement or order; w ( 4 ?) any Indian appeal 
ivliich has been entered before the 10 th Ociohcr, in the list of 
basincss of the Judicial Committee for the Michaelmas sittings of 
19-I9and which has not been directed to be removed Uiercfrom by or 
under the authortly of the Judicial Committee; or id) any Indian 
petition which has been lodged bdore the lOth October, 1919 in 
the registty of Uit Privy Council. It is, therefore, clear that if the 
Act had been repealed by the Conatitudon, it would have affccicd 
the Jurisdiction of the Privy Council in respect of these pending 
cases. This is die main reason wJiy Article 395 of die Constitution 
did not repeal the .Aboliiion of Priv 7 CoundJ Jurisdiction Act, 1949. 
Moreover, Seciioii S of die Act provides that ‘‘any order of His 
Majesty in Council made on an Indian appeal or peddon. whether 
before, on or after the appointed day, shall for all purposes have 
effect, not only as an order ol His Majesty in Council, but also as if it 
were an order or decree made by the Federal Court in the exemciiic of 
the j urisdiction conferred by this Ach^' In oilier ivcrds, by preserving 
this provision of the Act, Article 395 condnucs the binding force of the 
juflgcmcnts of the iTtvy Council delivered before t!ie comniciicctntmt 
of the Constitution in so far as the High Courts nod subordinate 
eoum in India are concerned. The position would have been differ¬ 
ent if the imdre Act Had been repealed by the Constitutimi. It b, 
iherdbre, evident that it is not correct to argue that tndi.i continues 
to be part of Her Majesty’s dominions merely because the statute 
abolishing appeals to the Privy Council hus not been repealed by the 
Indian Consdtution. N'or can it be asserted that if the statutory’ pro- 
vistom had not been continued, ilir Privy Council u’ouhl have the 
righttoheof and decide appeals Iromany court in India. It should also 
bepointed out that if India had continued to In: part of Her Majesty's 
dontitijoru: it would not have been neccssaiy’ for the British Parliament 
to enact the India (Consequential Provision) Act, 19*9 lo provide 
that notwithstanding the republican consUtution of India, any exist¬ 
ing law of die United Kingdom shall have die same operation in the 
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Umtcci King^m in rclutioa to Indi^ as it would hare if India had 
not adopted the rcpubUcan form of government. It is because of 
thU statutor)' provision that the High CDuriof Engtaod has held that 
the Fugitive Offcndtfn Act, iSBl, which b applicable only to Her 
Majesty^s dominiouSj is also applicable to India notwithstanding the 
fact that she has terminated her consiituiiorml rdationslup with the 
Crown, [/ii re ij^ tridia and citibank Ali^ (1952) I AIL E.R. 

lOCU]. 

Anolhftr direct conreqaence of the tenroinadon of the comdtudonal 
rclaiiomhip between India and the Crown is that the dti^m of India 
tio not owe allegiance to the British Crown and are not British sub¬ 
jects. But the India (Coiisequendal Pro vision 1 Act^ 1949 has preserv¬ 
ed die smtus and rights which the cidzens of India enjoyed in tlic 
United Kingdom before site adopted the republican form of govern- 
ment. As we liave already seen, under this enact men t, the e^-stmg 
taw^ of tlic United Kingdom continue to apply in the United Kingdom 
to citizens of India despite the change Ld the form of govcrninent. 
Thcieforc, Indian dtis^em, although not Britbh subjects, temaiu 
C4immnnwea]di cidzens and are in die same posidon as ci d^ns of 
Australia or Canada w^hen in the United Kingdom. They have the 
fiaine right to enter and leave the United Kingdom as die citizens 
o£ the Domini om and arc free from the mtrictiom applicable to the 
cidaeiu of foreign States. 

On the dtlier handi the Republic oflndia has expressly rccognir.cd 
the spedaS relationship which existi between it and other members of 
the Commonwealth. Proviso to Clause (3) of Article 367 authol^^es 
the President of the Repablie to declare, subject to the provision of 
any U\'i made by the Union Parliament, any State not to be a foreign 
State for sucli purposers as may be spedficd in the order of the Ptesi^ 
dimt. Under Article 392, this power was exercisable by the tiovemor- 
Gcneral before the commencement of the Cons tit u don. Accord mgly^ 
the Constitndoji (Declaradon os to Foreign Slates) Order. 1950 was 
promulgated by tlie Governor-General declaring that ^'siibjeri to the 
provisiom of any Imv made by Parliament, evciy country wiihin the 
Commonwealth is hereby declared not to be a foreign State for llic 
purposes of tlm Constitution.*' Thus, in recognition of the ties of 
the Ckiinmojiweaith rcJaiioiis, a disdnetion has been drawn in law 
beUveen the member States of the Commonwealth and mher foreign 
States. 1L should, however, be noted that the distinction csmblishcd 
by this Order U not for all purposes but only for *‘puq>o^c 3 of this 
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Camdtution”. Dealing with the queattoo of ibe vaitdiiy of 
Scclicn 3, Preventive Detention Act, 1950, the Suprenie Court hait 
thus $utcd the position xajAgm Jinlk Sathu t. (Ssian tj A.I.R. 
(1960) S.C. : ‘'Artick 307 (3) itself states that for the purposes 
of the Indian CkitisUtuUon ‘Foreign Stale* mcaits any State other than 
India hut the Pfejident, and before the eommencement of the Con" 
stltution the Govcmor'Gencral of India under Axdcte 392 (3), may 
by order declare any State not to be a Foreign State for such purposes 
as may lx speclfijcd in die Onder, In the Order the Govenior'GcJieral 
declared that every country tviihin the Conunoiiivealdi was not a 
Foreign State for the purposes of the Cotisdtution. In the Gomtilu- 
donof IndiathcFc arc various Articlesln which ihc expression 'Foreign 
Stale' appears, e.g., Art. 18 (2), 13), (4), Art. 19 (3), Art. 102 (1] (d) 
and Art. 191 (1) (d). U is clear, Ihercrorc, that under the Order 
for the purposes of dicsc .rSjrticlcs or any other Artide when: the 
expression ' Foreign State' appears, that expression would not cover 
a country within the Commonwealth unless Parliament enacted 
otherwise. Tlie Order cannot be brought into aid for the purposes of 
construing the expression * foreign alfui rs’ appearing in t tern 9 of List I 
of the Seventh Schedule and the expression ‘foreign affairs' iu Section 
3 of the These expressions must be construed in the ordinary 
way giving the words the ordinary meaning. iVe have no doubt that 
Pakistan is a foreign power." The diffcieudadoo has, however, been 
observed in other statutory enactments. For instance, Secdon 1 1 of 
the Indian Cidzensliip Act. 1955 expressly provides that '‘every 
person who b a citizen of a Commonwealth country specified in the 
First Schedule shall, by virtue of that citizenship, have the status of a 
Commonwealth cidieen in India." Secdon 12 authorizes die Union 
Government to "make provisions on a basis of redprocity for the 
confermeut of all or any of the rights of a citizen of India on die 
dlioens of any country specified in die First Schedule." The Act 
also enables a Commomve^th cidxen to become a citizen of 1 ndia by 
registration, wherea* the citizcmi of other foreign Suites con acquire 
Indian citizenship only by naturalization. 

Finally, although the Indian Ckiwtitudon has severed all bonds ol 
eonstiluttonal reladonthip vihidi existed between India and ffer 
Majesty's dominions, there still cwsts the bond of the common law 
which forms an integral part of the rerpiu jurir of India, Article 225 
of the Constitution expressly provides that the law administered in 
any existing High Court shall be the same as immediately before the 


Exietnal Rdaiiaas 333 

cointncticcnient of lJi<£ Cttttttitulion. litfUM it has b<en lietd that a 
dedsiou d the Privy Couitcil u Inndiiig upon Ute High Couru until 
the Supreme Court ruJes to th*; contrary. ]^&odhanm p. Suor, (1952) 
C.\V.N, 127]* Moreover, as we have already seen, under Section 8 of 
the Abolition of Privy Council Jurisdiefiofl Act, 1918, the judgemente 
of the Privy Council ^delivered before the commencement of tlie 
Comtitutloii are bintUng on the High Gourta and subordinate courts 
in India, tils true that a Division Bench of the Calcutta High Court 
has held that under this provision it is only the “order** of Her 
Xlajesty in Council which is bindingon tlie courts in India and not 
the rcasom given in the judgem^L [Cbfj>enn«Mt CidcattA ®. DinuUit 
aj Rativning, A.I.R- (1955) Cal. ^]. This decision, however, ignores 
the effect of Aruclc 225 of the Constitution. It is true Uiait n rittwtt 
Article 225 nor Section 8 of tlie Abolition of Privy Council Juiisdi^ii 
Act, 1949, is binding on the Supreme Court of India. Nevertheless, 
it is evident that the dcdtionof English courtt on questions of the 
common law must receive paramount consideration even in the 
judgements of the Supreme Court. 
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ftuiiati rmlepeDdcnce Aci^ 1947 

An Act «o pcovi&ion fbf the setttog up di Imib of mo LndqKndenr 
DoTUiniods, fo lUDsdtntjT Other pfovaioni for certain provmans of the 
Govrninieut of Indu Act, vtbmh apply oiicsihk those DoirmuiEis. 
and 10 provide for odicr nucten Mnicqijcntijl ofi or enmiectod with the 
acting up of those DominiQtis. 

Be it ctiaacd by the King** mow Excellent Majotyj. by and with the 
advice and enment of the I^tds. Spintiul and Tetnporah and CoiTuitciTit^ 
in th» present ParlUracnt asiembW* and by the aiuJiuriq* of die lame, 
as. fnllows: 

T, (i) As firom the fifteenth of Au^st^ tdiictccn hundied and forty- 
levcTii t^vo iTidc|Jcndcnt DominiaTts ih^l be Set Up tn India ^ to be known 
respectively a$ India and Pafcutan. 

{2} The said Dominioti^ arc hereafter in this Act tr&rrcd to at *‘t!ie 
new Dominions/" and the said fifteenth day of August h hereafter in thif 
Act referred to as "'the appointed day*\ 

a* (1) Subject to the provisions of stihsections (j) and (4) of this section, 
the temiorles of India shall be the tenitories under the soverrignry of 
Hu Msjcst>' which, immediately before the appointed day. were induded 
in Brirhh iinlia except the tcTritorics wlikb^ under subscedoTi (3) of this 
leciiou. arc to be tne tcrritoTics of Paktstan* 

(2) Subject to the prosTsiona of tubsecriujis [jJ and {4) of dib section, 
the territories of PaLisuii shall be 

(itj dte territOEics svluelt* on the appointed day« are iiicLutkd in the 
Provineei t>f East Bengal and West Punjabi, as wnsiictited under 
die two following sectioiwi 

(i} the loritoricj which, ai the date of the passing of this Act, sire 
induilcd in the Province of Sind and the Cliicf Ccmimssksiser‘s 
Province of British Baluchistan; and 
(f) if, whether hefove or after the pasting of this Act but before the 
jppouitcd day^ die Gcivemor-^&iiefti dedarer that die nujoricy 
of the valid votes cut in die referendum which, at the date of 
die pasting of this Act, is bcbig or has recently been held in thar 
behalf under liis authority in the North-West frontier Province 
are tu favour of represenuttves (hat province talking part iti 
the Conitittsenc Aisembly of Paktiuii, the coritorks which, at 
cUrr of die pairing ofthti Act, are ineUided iti that [’rovinoc. 

A 
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(j) Noihuig in lliit scctinn sbjU prevent any area betite at any tune 
induced in or ctebded from other of the New l>>nMnion*. f*. however, 
that 

no area not fonning prt of the tnritoria iMdfied in fubsosiion 
It) or, a* die CMC may be. «ibicctimi (a), ofthu tecdofl fhall be 
indttdedin ciiber Dominton without the cotuent of that Oonl- 
tnbn; and 

tin area whidi forni» pn of the tenicorim spedJied in the nid 
***f*?^^*^ nibscctiou fa), or 

hat alW the appointed day bc«i induded in either Donudon, 
ilull be e^luded from that Donunkm without die content of 
that Dominion, 

, . V ', prejudice m the gcnmttiy of die proviaora of nibscction 

m of thii section, nothing in dm'Kction ihaU be emutrued at prevcniinR 
the aectsston of ladkii State* in rithet of the new Domuirom. 

(i) Ai from die appnhitcd day 

Bengd (■«) die Province of Betig^, at comtittiEcd tinder the Govern- 
•nd inciit of India Act, lyis, ihalJ cease to etda; and 

vV rlicre shall be coiutituteii in lieu ihereof two new Provinces^ 
to be known rcipectivety as East ilengil jnd West Bciigj], 

la) If. whether before or after the pjusmg of dm Act, bui before the 
apmmted Jay. tlw Giivemor-Genoal dedatea thji the majority of tltc 
valul votes cast in the refcrciidnin which, a t the date of the pauiiig of ^ts 
Act ii^ng Of hai fcccndy hem held in th« behalf under liii authority 
in the Dutnet <tf Sylhet arr m favour of that Districi forming part of the 
nw Province of Ei« Bengal, ibm. atfr.im that day, a pan of the proviiioe 
of Asiflni Ihalbm ac^Liticc with the provition* of siibsecrion (ij of this 
sfCPoiVii ftiimi i>f die iicTV PfovniJC!c 

(j) Tilt boujidariei of the tiew Ptovmcct aforesaid and, in dierraic 
memioned in suhwetion fa) of dm section, the boiitidarin after the appointed 
of the ^ovmcc of Assam, ihall be luch « may be detennined, whether 
betoM or after die appsumed day. by the award of a boimdaiy mmtiiksinn 
appomt^ or to be appomted by the Govcmor-Gctieral in that behalf 
lUli intiil ihc bouitonrics iff dctcniiiiicil~ ' 

(rf) the Bengal EH«rictt specified in the Br« Schedule to tbit Act, 
togetiw with* iii the tmit moitipncd jii itiWtticm (a) of thii 
iccttuny the Datnct of Sylbc^ Julj be ttenml 15 t)w 

frtruoriet wbirli are to be comprised in the new Province s>f 
Hast IkngaJ; 

the Kumiider of die territwte* comprised ar die date of die rassina 
?: • l"!** ^ shall be treated as the terr* 

Bm^h ^ ™ comprised in the new P«ivin« of West 
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(r) in the event tiitntkiii^ lu ^ubieakiii (i) of dm the Dbtrkt 

i>f Sy]hct siudJ be c^duileJ &ofii die Ptoviiioe of Atsmii. 

(4) In tliM lecdqn, die eseprcstbij “iward"' nueanii^ iii jxladoji txr m 
b«iitrtclary eoiiimbdon^ die 4i?euio¥ii of die dtJUTUJit of dwt conumBiun 
cunuiiudin hi» Te|wrtio die Govfimof-Ceiiervd at the ecuMluiiou of the 
coiiituiBioii^S ptcsuecdmgfc, 

4. (1) At ftmn tits appointed cUy 

Tbtf (if) the Pro vilioc of die PtiBjib li iMSitotLiiol luider die G^verii- 
Podjab mait of Indu Act, 11)35, *hdl ceise la GJiirt:and 

(if) dicrc shall be consntiitcd two new ProvinceSj to be known rcs- 
pecdvtrty sat West thinjab 31 id Ea« l^nijab. 

(i) The boLiiiiLrki of die «id iiewl*rt>vbt«s diall be swch at may be 
detetmined, whether before or after die appointed day, by ifae award of 
a boundary cYnnnmdon appiintrd or up be ijypoLni^a by the Governor* 
General m that behalf, but itndl die boundaiies afe ^ JctcrwiLiicd:— 

(41) the DiatritB ^pcdfied in dte Secorut Scfacdnle to thit Act tbaJI be 
treated the rcrricoHcs to be comprised in the new Province of 
Wen Punjab; and 

(i) die Tcmahidcf of the temtorio amiprhed M the date of die paMbig 
of this Act in the ProviiiLe of the Punjab diall be treated as die 
territories which ate to be compised in die new Province of East 
Punjab. 

{}) In this section, die «pte$ 4 ion **award*" means, in relation 10 j 
buiindar}' commiBim!, the dcddmis cf die chairman of dun co nittdsdn n 
contained in his neport to die Govcniur-Gcncrjl at die eondnsiou of die 
comjuhdoij^ pToecodings. 

5- Pnf eacli of the new Doinuxiniis, there shatt be a Govetnor-Ccnctal 
Thp who itijlt be appointed by His Majerty and sbaU represent 
Govwfuw- Hh Majesty for the purposa of the government of the 

G<rn*fal of UoniiiiKJn; 

Provided that, unlesi and until prorisioti to the conirary h 
^ ““ made by a Law of ilic Legidature of eidicr tif the new 

Dominiani, the same person may be Govmior-GctnjTal of bodi the new 
Dnminimu, 

6 . {e) The LeghUtiite of caoh id' the iitr^v L>ojiiuniins shall have 
t«£Uaiian full power to jiukff Uw* for diat IXmiijiion, indudiug Uw 
for tlH MW ttavmg cjttra-timitciid opetjtkei, 

Dismiidom No Uw md tio provhioii of any liw made by tlic 

Lcgblalure of either of tlie new Ekimhunnf shall be void ot htoperadve on 
the grounds dur tt n repugnant ro die law of EugUnd, or to the providons 
of mb or any c?dstUig or liiiure Act uf Parliament of the United 
Ktngdum, or to any ordW, rale: or Tegulatiafi mad; itndcr any swh 
and the powers of the Leguliture of ews Duuuniuri include the power to 
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(j) Tlic Gtivenior-Gcncni of «ch of dw ucw* Dotniuioiu dull luvc fitU 
U> aaait in Hu Matty’s name to any law of the Upiktuw of dut 
nmud^ aiul Ml niuch of any A« a% rcktev to iHe disK^cc of bw» 
bv Mo Majoty or dicTt«m«ioR of Uw for Umn^ifkadonolHii Majon-V 
te"*f ‘lie <»pcration of!awj vnul tin* signi- 

Le«slatnr4> ^ * pleasuiT t^con dtdj Tjot apply ro laws of^- 

LcpslatuTC of cither of iljc new Doi3iipit>ii^ 

^ Kurgdoiw passed on « after Ac 

‘ i-j to c^ictkL to citfact of the Jtevr 

Don^ns as part ol die law of dmDoimnioH iiiili^ « is ortuidcd thereto 
Dy j law rttUie Lrgidactiie of the Dotuinion, 

A« in Counol mark on or afirr the appointed day under any 

* X W'f tod dav. and no order, ndc <.r rHhc* btmimen t 
K^nTl appoinied <fay under any »«di Act by any United 

VTotlnT authoqty, shall extend, or be dei?> cxteid. 
^Art^ ww-Dtenmions as part of the law of tfial Daminion. 

ra Thepoww refcfxcd to in subsectioii (i) of this secriuix extends to dir 
SonSI^ Intittmg for tJic fiitnrc the powers of tint Ix^slarure of the 

7- (i) As from the appointed Jay 

Cw^uwicts (j) Hi* Majesty's Govenunoit in the Uniied Kmjidom 
Srfthrn^ no i^potuibiluy as ropocti the gi^rnntnmt 

^ton« i^-hieh. itniiiediately before that 
/i\ t_ day. were oidndrd in Jiriihh fiidk 

(i) Ac s^ainty of ^ Majesty over the Indian States iiptes, and with 
It, a^ and agrecmcim in inccc at the dale of the ixiiabc 

sd diu Act bcrwcCT i lu Majt^ and die nilers of Indian Stated 
all fiuicnoDs cxcre^Ic by Hi* Majesty at that date with respea 
to Induit Si^ all obligatUms uf Hh Majesty ejostnip at dut £te 
to^da Indun Stete, or the rnlcn thereof, and aft powers, rinh«, 
or jurr^ienon ewreisabk by His Majesty at that dTu. 

«'yf o‘ agreniicnts in force at the date <if 
^ pjiangofdiB Act between His Majesty aiul any txnaI,^ 
^iultodty in the tribal areas, any obli»dZ*^Hb 

oi h r r ^ic ; *n0crance or 


AppruJtx t 

Pioiviileil dut, notwidittiiwUitg m paragraph [b) or parag^pb 

(ej pft^ tubMctitm. dTctt dull, a mjrty a* inay be. coat HHu? c t> be 
to the piovistutll t>r iity wdi agrcciucHt a a tbcrdii rctcrrca to j^hich 
tdiie til eitttoniii. traiiMi ood coiiuniitiicaOOttt* pow> ind tetegtapbs* oi 
citticr tiuitcts, iiultl die ptovciOtss in [juctnnn arc deno^o^ by 
Ruler ol* the tiidim State or penot* bavnig authmitv in die tuba! 
area* oil the one hand. Or by inc tJoiuaiion «r Proeinre or other part 
tlurrcof concerned on die other liind, ot arc Ki|xrieded by jnbiequcnl 
agrccnteiiB. 

(a) The aiscnt of die Parhamiait ot die United Ktngdum ii hereby? given 
to the oinuMon ftoiii the RO'i'al Style anti ndev of the words bidiac 
[lupctattFr*' and die words *‘Emperor of India and to thciiiine by i> 
Majesty for that purpose of K» Royal Prodamsdou under the Cjteat Seal 
of the Rraltn. « 

i. (ij h the ease of cadi of the nciv DimunMitii, the jwwcis oi 
Tr»niw™ry the Ugislaiiire of die IXnninUni s1^, for the purpose ^ 
pro visiMi nuiiigg provision ai to die eoustuodon of tlic IJaimnion, be 
wtogoven^ cxfTCbaSlc In the Hot iimaiite by the Comtituejit Awembly 
“ftie ntir of Ooaiitiioii. and refcmico in this Act to tegiila- 
DmoioUm* tnre of the Domimnii shall be conKrued accordingly. 

(l) Except in lO far .u other provision Is made byj or in accottlanec with 
a law made by dwComdtncot Aswmbly of die Dominion wndei inbsectKin 
(i) ofthu lecdon. cadi of the new Dominions and all PrtivinCtt ami other 
pam thereof ihalJ ^ governed as nearly as be in aooordanec with the 
GovenunEtit of India Act. igjj: and die provisinni of diat Act. and 
Ordm til Conned, rules and other itistnimcnti tiudc ihmuiitiw. shall 
so far as appticabte. and subject to any ejcpreas provui*mt of this Act, at^ 
with such onu»iot», uddidotu, adaptations and mndiGiitioni as may be 
specihed in orden of the Governor-General under ihe ne« succeeding 
seed on, have effect accoidingly: 

Provided that l e u 

W the said provisioris shall apply separatfly in tdatimi to each of the 
aciv Dominions and nuihing in this iiibscciion sliill be constmen 
» contiiiiiiiiK on «r after the appointed day any Central Covem- 
nienl or Lc^atiiic comniuu to both die new I>oroinicMis: 

(H nothing in this lubiwtiiiii sluU be pmstriwd as contmumg m Imtr 
on or after die appointed day any form ofconttul ^ l-lts NUfCity s 
Govcrtmnmt in mr United Kingdom over the aifiBS of the new 
Doniiuious or of any Pros’ince or odur part ihereol: 
fc) so much of the said ptovidoiis as requires the Govefiior-^icta| 
or any Governor to act in his discictiftii Ct exerdsc h» mdivulual 
jmlgmrtit as respeca any matter shall oaie to have cnect as from 
the appoinred day; 
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W 


m- IWid^l Ml Jail be 

ms. fiw die dp,i|ialk», of 

tqpdeioee or InJU. Ugola,„ „jer 

^ sr;rre;„tblt 

'’y "“•« 

eS^da.Xd.i!r;*;^j?rtwi« «f m. «4»i 

bttme of that Doininiou jlulUti4»S ^ 

SSTto '»f Act mi, cBbctivc 

(t) for ividijig Wmtn, the new Untubion*. W betw^r, i[« 

5* ’?*'““Jff thi» Act. the jwWcTiAigiin 
pwpcTty, duties jiid liabilmc of die GovtmVGcncf^ £ 

»hleh. uni, di e^ « 

fur *i^ng nnibsitiut from, U* ariJ i 

10 dal, 

teL**? i ■>” 

4fipouitcd day titherwitc duti in ,1 ® ^ 

‘^.^bZS:‘"JX11^4.'r.j!: S'^."''»: odarabAo,, 

Cititcr OJ the new IWions before the 4p^dntd 
0 W OU DebBh ot any twu or tuore of 


W 

M 
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die tiif) iMjw Pniviti«3, of ncrriott mJ ictmtki |msvh>tjdy carried 
m on behalf of Briddi In JU a wbub or on betulf of tli former 
Pmvinc« which dioie tirw ProvLncei represdu; 

()i) for regulating the raonctary system and any rruiCfT pcftaliimg 
tiv the EUaerve Bank of India; and 

(i) ta far j$ it apjncif nectKjry i>r expedient in connection wiih any 
of the matECTi afofciaid, for varying ilic coiiidsnticin* pwers 
oc juriidicsiDn of artv Icgblatnrt, court or odicr authority in the 
ndv DominJons suiJ creating new Jcgidatnms* conns or other 
audiorides thcran. 

(a) The powers oonferred by this sccdon on the Govmiw^fkiwrrid 
diallt in nrlatkKi to dmr respective PTOTinccs, be eipcmsablE also by the 
Govemon of the IVovinces which, luidef this Art, are to cease to eskt; 
and those powers shay, flit die pitrpow of die Govemnieiit of India Act, 
i5>J5» be deenred m be tiutten as tespeetJi whiidi the Govemcirs are, under 
dut Act, tu exetebf their iodividiial judgement 

(3) Tim Kcrinn ihaU bcdeimed m Iiave had efikt aifroni the third day 

of Jane* nineteen hundieii and forty-teven, and any orJw of the Governor- 
General or any Govcniiir made w or afiar thjt date as to any niadCr dial! 
have effect accordingly, and any order mink tinder this section niay be 
made so as to be irtrospcctive to any liaic not earlier than the said third 
day onijiie: ^ ^ a* i 

Provided tliat no pet son shall be deemed 10 be gnil^ of an offence by 
reason of so much s>E auy s«di order as makes any pra vrauii thcfeof tetros* 
pcciivc to any date before the making thereof* 

(4) Anv order made under this section^ wHethet before or after iltr 
appiintcd dayt shall have ef^rt 

(ij) lip to the appointed day* in Briridi India; 

(4 on and after the appointed dsy\ in the new Dcnninimi or J>itiii- 
nifins contented; and 

(r) otmiitc Briihh India* or, at may be* outride the tiew 

llcimmion or rhitnittinivt coiiccnnrd* to such externwhether 
before! on or after the appoifitrd Jay, as a Utv of the l-^^alurc 
of dir Ddtumirm or Daniiiiium conermed w'oiJd have on or 
after the appoimeil day. 

blit skill, in the ewe of Qch kAUvc Domintojis, be subject to thirttmc powers 
of rcp«l mu] amendtueiit as laws of the Lqpslaturc at that Dommiott. 

No order shall be made under rfiis section, by the Govo^of of any 
Province, after the appointed day* or, by die Covemof-GentTak after the 
thirty-first day of March, nincccefi hundred atid forty-ciglii, nr snch earlier 
date as may dc dtiermincd, lu the ease of either flnniinjoii* by my law 
of the Legisbtnre of diat Dominion. 

(6) iftt appears that a part of the Province of AmhiIs, on tlwappoio- 
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t«i ikjr, to l^mc jiart of she new Province ofEitr DcnjiiJ, tbe ncecrdmif 

^(0 The (TOvisiDn* of tim Ao keeping bi force povijirtm of the 
l^aryof of fnJb Act, ipjj. ,JuJJ »or continue in 

ill tniim kv thr i ^ «™'Pa of. and avil pwts under, the Gtnwn 

^ t ' h Secretary of Stjtr* or tlie promiom af rh^t Act 

rcLimgtodiefeicTv«iiJoofiK«o. ^ 

( 2 ) Every person who 

" r*^" appoinicj bv the Scctemy of State, or Secpcuty of 

on Id «»f die Crtm-n in I«da coiitiiue* 

on «id jfic. t^ appointed day to serve under the Govtfijmcim 

or or of any Ptovince or pm 

ha^pg b^n ap^mteJ by Hii Maje«y before the appointed day 

I'k ‘ *•'“" ^oni rime to rintc 

y^ir^ rc^nc^. .„a 

T«w t.. I ® *' disciplimrv imticn or m the rate 

■*“<«»■» «r bk .(See, ^ „gi.s « 

■'“ "P^ 

111 rrt».« ! • ^ wujt mpect ,j,t fai„,ty pmaoii fianC vEitrd 

CiwiiTinttritt oflb,t."Aa *^^ 0 ^ iT"*^ """u *™7-dtree of the 
b. c«,Ma „ua. <*hA; ™ to i^°'“!r 

appoimrd thv) tv J-lii i i Act oc me 

briaibroMw f!jSi^mi.^ti,!??to "be 


yippnJcr f 3+J 

between thiT Jmv Domitibni, &nA for the cmiiriirifl mil gnvemanct 
of iho« fofctt iinril the dn'iuan w cffluptcte. 

{2) AI ^'om the jppointed ^in>^ wliilc my member of Hb Mijtst)* t 
form, other thin fliii Mijcvty ^ tndim fcm% attudied m or serving widi 
iny of Hii Mujc$r)'^S Indim form 

(oj lie jhilU nih^ itiy pmvisitm to the ommiry lusifc by a bw 
<if the LegblinirE uf the Ootninioii or Doiuinbiu omeemed or 
by any urdct of the Govcntor-Gaief^l under the prodding pro* 
VLtiorttof thb Att. tuve* In rdadoji 10 the fndi . iit form in quesdon, 
the pawen of comtomd mi ptinhhmeni jppropraic to his rank 
and funedom; but 

(6) nothing in my cnictiucnt in foroc at the date of the passing of 
this Act Unll fender liim tutyect in my way to the bw gowmiiig 
the [xidliii forces in question. 

la. (ij Nothing in fhii Act affccG die junsdioicm or juthonty of His 
* Mmesty^s Gtivcmnwiu m the United KingJtrm. or tjf 

™ orcra Adtniraity, the Army Coundl* pr the Air Counci] 
nr of my other United tCoigdom anthoriiy. in rdation to any of His 
Majcity^s foroei which imVp on nr after die appointed iiay> be tn cithor 
of the new Dominimis nr cliewlicir t's the tuTriinries whidi^ before the 
appuinted day, wot hiciiided tn IinliiiT tun being fnduti forces- 

(3) In its apjdicadon m rdadon to Hb mihtiry form, odicc 

than [ndian ftvrces, tfhr Armv Act diaU liave tWC£s. on or iftrr die appinted 
day 

(a) 4 s if tdb Majesty '1 IndtJu form wtre not included in the ttprei- 
uam ’*thc rpreeSi’"' **HU Majesty^ forces'^ aiwl regular forces" i 
aud 

(t) subject to the further inodiGcaiiom specified in Patts 1 and U 
of the lliird Sdbcdulr to thi^ Act. 

{)) Subject to ike proviskrtis of iubi«rcticMt fa) of this secdon^ and to any 
provisions of any law tsf die Ijcgblaititc of the Pojninion cortcmicd^^ all 
dvU authorities in die new Domiuionr. and, subject as aforesaid and lubjcct 
also Co the ptPvifiodj of die Use preceding fcetion* all service authoritw 
in die new Domiiuoni, shalh in ihtise Dominkmsand in die other toriMTScs 
which w^crc iridudcd in India bcfimr the appointed day* perform m reladon 
to Hh Majesty't military form, noi bang [udian fottirtf the same fuiictioits 
as were* hefoTc the appointed day. performed by them, or by die audiorides 
c-ormjHHiding to iheni, whether by virtue uf me Army Act or otherwise, 
and die TUaiteTs for which proviaion bio be made by orders of the Governw- 
(j-eJnerid under dfec precedtng provisions of this Ace shaU inclutlc the 
fadliiaiing < if Ar wt riulf jw.ili n'^ini tlie Hcw Doniiiiitrti* and oibcr icitttorin 
at'orc$aid 4tf Mis tiiili( 4 ry forces, not being tndiin forco^ 

(4J Tile provi^iM of jubsecaosli (a) and (l) of din sccdmi shalj api^y 

D 
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i« rdaoim to tlit jrr fbrco of H« Mijcwy. noc bong Indun air forces, as 

^ I"^'vrvcr. 

«► tlM ncttsMfy sdaftatioiis. juJ, m pitlciibt. « if 

{<•) for the r^i*« to the Anny Act dim wmtubtitntoi tcfi«n«* 
to die Air Forte Act; and 

(^) for the T^a to Fan 0 of the Third Schedule to this Act diete 
were subsmunsd a Hfcrmce to Part 10 of that Siivcdule 
t). (T) la the applicad™ of the Nawd Dadplioe Act lo Hh Majesty^r 
Navji) Fmcu naval fotcej, other than In dun naval tbra*, rtfirreticet 
. 1 . ■ f}^ Majesw’s luvy :ind Hh Majmy'i diips dialt ««, ai 

S: ndfcrracM to hlii Alaj^’i rndian navy or 

(2) In ap^dtcaii^ of the Naval Discipline Act ty virtue of any hiw 
"* *^'^*>**^ the appointed day to Endian naval foica, refactifw 
to H« h^joty, Tiaw and Hb Majesty'* ship* shall, as from the appointed 

naw *** !!« fE» MaJ«ty * rtidkiJ 

navy and dw ships thereof. ^ 

{j) In seciLdu twiuty B of the Naval Dttciplinc Act (which) in certain 

a»a. lubjccB ofliem jjid ^ of the Royal Navy and Rm-jil Marines 

to toe law and cuieohm of the ship* and itaml forces of other pans of Wu 

^ repelled as frerm the 

appomEco d^, wherever those tvordi occur. 

* 4 - (1) A Secretary of State, or such other Minuter of tlic Crtivsii a* may 
Provbioiu u to tic denoted in that behalf by Order in Couudl under 
til* Scetcury of die Ministers of the Crown (Transfer of Funcdoui) Act 
Start ta,d ths An- i<j4iS, U Iicreby authorised to continiie for the rime hetne 
petfoniKHce. on behalf of svhawver gOTftnmciiJ: 
« eo\xnimenB may be concerned, of functions aa to 
toe ma^ig of paymenti and other nutter* anriUr to the functions which 
up m the appointed day, the Sccretaty of Suite wai pcrfomiiriR on behalf 
of^vumments consneuted or cantbuicd under the Govemm^t of India 

Act, iji| 5 p 

The forimons referred m in Mi^cQon(iJ of ,hi, 
fmj^nis as respects the ^gement of. and the nuking of paymenH in 

in i" lubscedw, shall he comtroed « conrinutnu 

in force to rniw:li of any e^^umi « empowers the Seoetarv of State 10 
c^^ct Hcrhng loans on behalf of any ntdt Govminicnr fls'aforcSd or 
at appiymg to the Government of cither of the new Morcaid <n 

bithm btjosrd on the GovemorJ^^t T„ ^ 

giL. of .hr y »““■ -t™ 

tond^bg Ajf ^erllng loiiis., ^ wpeecs the 


(i) At (^om ilic app^.ixnu^d dty, tlicrc sluil not be any nich idvisw of 
die SecfCfMy of Staie a* aft provide foe by jcraf>n two hiiiiEired and 
Mrvciitj'-cight of dit Gortmiiiicnt of tuiiii Acr, 19^5, apd that v£tion, anil 
any prturbkpns of ikit Act whiLh requins the Sorttsty of State to ofattba 
the cononTcnoe of bit adyiicrif iate heieby TepC!^lt:Il a$ that; day. 

(4} The Auditor of Indian Hpme Accounts b hereby uiidioriMhi 10 
aiutintte for the rime being to exercbe hb rimetions as mpem the 
of the Secretary of State or anv mch other Mmistcr of die Crown as li 
meiiuoitDti in ntbsacdon {i) of" this KirtioUp both in rape^ of actsvitio 
licfotCt and in respect of acrivines after* rise ippouited day, in tie tame 
manner* a* nearly as nwry he as lie would have dtnic if this Act lu J not been 
passed, 

E5, (t) Notwirintandbig juvdung in this Ace, and, in pittitijlar, 
LegiJ proccMui^ notwifhojfuling any of die ptiivisioiu of die last prccedinjj 
hy HEtd Hgaimt thv sectionany provision of any enactment whidii biic for 
Sreretary of Sute ^ passing of (his Act^ would auihonse Icgd proceeding 
to he taken, in India or elsewhere, by or aganui: ihe Scctecsfy of State in 
respect of any right or liibiiiry of tndia or any part of India shall cease lo 
have dfeirt on die appointed da>% and any b^! pTOccedings poidhig by 
virtue of any such provisJon cm dm appointed Jay dull, by virtue of this 
Act* abate 4Ui the appomticd ilay\ so far is the Secfclary ofStatcisctiltccniod. 

(4} Subject to me provbimis of tliis inbsectkwii any legal proceedmgi 
whLdit but for the pissiiijf of ihis Aett could have been btought by nr 
against tlse Secretary of Si^ite in respect of ait)" right or liability of India, 
or any pm i»f India, diall instead be htoiight 

(d) hi the cam of proccedtugt in the United Kn^dnm, by or against 
ttie liigh Camniiisiimer; 

(&) ill ti le cam of tidier psKccdings, by at agiiiii^ sudj penoti as nuy 
be Jesigriated by older of the Guvcmcir-Gciicfal uuocr the prooed- 
big provisidiis of thu Act or otherwise by the law of the new 
Doiuilliafi concerned, 

and any 11*31! priwcedings by or against: the Secretuy ot State tn respect 
any tmix righr or IkbiUrv as aforesaid which ant pending unmcJiitciy 
before the appointed day sliafl be contniiicd by or a^biit dm High Coimmi^ 
dniner oCh w the cjsc may be* die pawn jEsigeutM as iforcsaid! 

Provided tlut* at any liinc after the appointed iky^ the riglit coufored 
by this tiibnxrion to bring or contiiiue proceedings may* wbedier the 
proDteihrigv are by. or are against, the High Conimksioiier ur ^sod 
dcsigiiaied ahsraaiJ, be wididniwii by a law of die eicher 

of the new Dominions so fir as tbit bumiTiion h conixsmed, and any 
tmJi law may opente ai fiapects proCcrxUnp paishrig at dir date; of the 
passing of the bw. 

(l) In this section, the c;cprc5sioii ^^thc tligh Coittnussiuner tzueatiit 
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in rcUouti m mcIi oJ Jw new rTominioRS, juy lacb officer U miy for the 

to pci^nn in the United Kincdoni. in reUduii 
to (hat Donwioiif funeimih imilliu' ro thow {tcrfbnned before ibie appainred 
day, in rmtiau to ilje Govemor-Gotertt in Couned, by (he High Comniu^ 
iumet rcfcmsl to ui leciion thitc tunulred «id two of ibe G^tTninEnr of 
India Act ipjj* asd any legal pf.xmlijigs wiitch, uiuucdlately beferfe ihe 
aj^mc^ day are the tubjcct of an appeal lo Mn Maje«y tn Coutidi. of 
ot a pedoon for special leave to appal u> H» Majoty in Cotiueil, thaU be 

, „r , diis section at i^l prnceeilings pending in tJte 

Unitied Kngdoni. 

Id. (i) Snbw^utis (a) to (4) ot Stodoii two hundred itui eigbt^'-cighl 
Aden ?J; . ^ Government of India Act. Ijijs wliidi Confer ttn Hii 

Majesty power to nulce by Order in Coiindl provision fot the 
government of Aden ihal! erase to luve effect and tlm Dritiih Scteleuteni 
Aoi, 1887 and 1945, (which auchorise- His Majesty to make laws imd etfabJish 
in^nnioni for Brituh Settlements at dedned in those Acts) shall apply in 
lehuoti (Cl Aden as if it wett a Bridsh Settlement so defused. 

'he 53 ill suhseccjnins (4) w (+)* the 
Orde^ ns Coiuidl in force ihi^inder at the date of die paiuinn of this 
ct ihaU cuntlTiur tn fiiroCt hut die said Orders m CduuciI. any other 
rders (n Council made under ihe Chcvemmcnt of India Act, 19} in 
to br as they apply to Adcu, and any etuctnienti applii.-d to Aden or amend¬ 
ed in rclatiuti to Aden by itty lucJi Order* in Cnimdl at aforesiid, may be 
repealed, revoked or amended imdet die powers of the BncuJj Scitlcmctio 
Acts. 1887 and [p4$. 

(3) Ualesi and until provliioii to die cvmtruy is made as nnpots AJen 
under lie powerr of the Jlritiih Settlcuicnti Am, 1S87 and (945. (ir, a 
Tcspccts the new Omiimmn PI question, by a Lw of tbc Lc^aturc ofthat 
Domifiion, die provisions of (he said Ordcrt bi Coiindl and enactments 
to appeals from uty eonm fas Aden m any courts winds svlZl 
afia tic appoinud day. be m ensher of the new Doniinionv didJ connnuc 
m force in their appbc^ui hotli to Aden and i» die Ijornimon io qiictbn 
and ihe mentimicd couiti shall tncmbe tlieir jurbdicrion accordindv 

17.(1) Nocoiut in either of the new Poniiiiioiis dull by vimw of 

wXIi . *^i Jurisdiction Acts, 

I J^rudicifoii in or in tdatknV^ any 

p™dR.E» for a cfo™ for the dnsolmimi nf a mania® 
unless thow procwdmgi were UHtitined bcfoic die appoir««l day bS 

Kingdom or by any law of the L^aimt ofibr ntvr "Jtutra 

all eoum m The new DomtnbnXu Jbvr«ie sI2 
Am » a„, „,„ia fc... i„d if M 
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Any nilfs imde on or after tJic appointed tby under tLilHcctijifi 
(4) 01 »ectinn <mc of due Indian and DilotaiJ Divorce JuiinJicmin 19^, 
for 4 court b ddicr at liic new DombUnia dulL ini^iead of bring madu 
by the Secretary of State with the coneumiice of the Lord Chancellcr, be 
made by inch auih tirity ai iiuy be ikmiiiiuedliy the bw of the Doiuinkm 
enneerned, aud. 10 much of me uid subsectioa and of any rules in force 
tileretJiickf hnttiedutrly before the appointed div ai teqoirc the appn>vat 
of the Lord Ouucdlor to the uominatioii for any purpose any judged 
of an y i x^th coixtc duiii cease to have edect. 

{j) The reftraice tn subicirdim (1) of tliii scedau to proce^igs fur a 
decree for the dissohitiun of a nurrugc iuduiL: rcfcrcncci to proojcdbgi 
S4ich J deem ot ptcsiimption of death and dissoliitkui ot a iiiarruge 
a* is xutliDf bed by icaum c%hi of the Mairmiujml Causes Act, 193 7. 

(4) Nodimg in tbis^oioti oiftcts Aity court tmtside the new Dnuunkisiii 
and the pcnvei conferred by socticni cwo of tlie tudUit and ColunbJ Divutce 
JuriKlktutn Act, 19^6^ to apply cermn proviiians of that Act to other 
parti «f Hii MajestvS Doiiuninub as they 4pply to Indb dull be dc^-med 
to be power to Apply (htM proviiinni as they wouLi have applici;l to ludiA 
if this Act had not b^t pais^ 

(H, (1) in so Gif is any Act of Pitliamcnt, Order in Contici]* order* 
Proviiiom « twipj regubtinn or otlier iustrinncjic p^sftlor made before 
lo c-xUtlng ihe appointed day operatci (itherwisc than as^Jt of the law- 
iawi cte^ of.British India or the nw Domiiuoas, retcfCBcei thcrdii 
to India m lirimh InJia^, hawnever weirded and w^iethtrr by name or not. 
dull , ill 5^ £jr as the looniext pcfinixs and except so Gir as Paftiaincuc may 
hereafter cithcrwise pruviilfg be coTtstrued as, or as includiig^ rcfcrciicci 
CO the Dew Duminions^ taken together,, nr taken Kprqtdy, according 
as the arcumstances and subject macier may tenjuire: 

Prnviilcd that uoOung in this subsectkiiii dutl be cojuirued as concmuutg 
HI opcFamni any provisiot) in so far as die contmuance thereof w adapted 
by ^ subsection it iiieombicnt wids any of due proviiioiis of this Act 
other dun this scctiDii+ 

(a) Subject to the provuious of wbscctiou (1) of thii section and to any 
other cxprcii provision of dii^ Act, the Orders in Conn til made under 
siibseclicm (5) of sc«:tion three huiidrcd and dcvtfi of die Government of 
hulb ACC| ims* for adaptiiLg and ntodifying Arts of ParltmitTtt shad, 
except JO far as Parlunicfit may licreaftcT othenvite provide. cttnCifiue in 
foftre in idation to aU Acts in so far as they operate otherwise thati « part 
of the law of Brltbh India or the iicw^ Domtflbus. 

(3) Save as cithcrwue expncHly provided m this Act* the law of Brittsb 
India and <>f the several parti thereof cTOtirig immediatcty before the 
appouiied day stuU* so tar as applicable and with the itecnaaiy adapucicmi, 
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Thf Wmh CuwrifHrftn* 


^fund otiiLT 

^.TT.L’bS «. 

the: iitL!n& the InvtTuinfnti of testrucdoDi isiticd before 

^ ^ ^ G^w^not-Crncr.! «ui ^ 

•his A« dull ** ^ apjwmtoi Jay, and natfiiim in 

“ *<™tdi(dng In fo«* any promoT, orih. 

tliejimm die jppuintieil day, k> onidi nf anr imactiiicnt m rcniiifci 

? ^ ""y nils of a>un Aoli apt 5dPty 

fo afi^ crttuT in cidict of dtc n^w IDottiiniotii. * 

ip- <t) Reftnmec* in thb Act to dm Go^'eniot-Gaifflil thill, in itlotion 

■mcqirstaripn etc, ^ny Order to be nude or other act done oti or 
after the appoiiucd day, be copjtnied 

" S^.il5^ order or other act jrenoom one only of the new 
O^uom, at iefcreacct lo ihr Govemor^ena of thar Domi- 

^ 2 ^ of the new Dommioni 

^iv Govtrm«>Goi«al of both tho« Dtimf- 

£iiom» dA rc&cnccs to rftit pcc^an; inJ 

W any other case, as references to tin; Goyeraor-Gcfierali of the 
OomuiiorUj aniing; Jauidy, 

[2} Re&^ca m dui Act lo the Govmior-Gotml jJuU. in nrladmi ca 
'Y appointed dav, be coi^ 

Sfi hidb svithiii thii ineamtia 

of the CovcromcRt of bidu Art. 19^. and w much of dur or anv^® 

^ as rctjiuTrt refeticjiccj to dm Govemor^ncnl to be «)nst^cd as 
r^cnort to ^ Governor-General in CouucU jhall not ,pp[» tt, 
references to the Govern or-Gcnca’al in this Act, ^ 

(fl) in (elation to JnJLi, to the Consttlucnt Aisemhlv d» flm 


fi) 
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Appendix t 

(it*) iwM IE dwE* on ihc appointed day. i pift of 

the Pfovtnee of Aisatn it to form part of the tiew Ptovmec 
of Eiff thnijcalH hy the cstdiison oi the mcnibett therctof^iiT 
rcpr&mtirifi die Ftwithcc of Ai^jm itiJ the hscfuiimi of 
mentben chosen to rcpre«iit the remainder ^^fthat Provimsc; 
(A) in rebiion to Pakistan^, to the Ai^senibty set np or iibonr lo be «?t 
up At the date of the pasftog of ihh Ad under the authpiiiy of etc 
(Jknwior-Gcticrjl as the Consq&ienE Aascmbly for Palostaii: 
Prin-iJcd that nothing in this lulwectiou shall be coaioiicd ai aSeeting 
die oetrot to whidi of the ludiati States take put in ddra 

of die laid Aiiemblic$^ at as ptevendng the fijitog up of cainial vacancif^ 
hx the said Auctiiblicife or as peveaitbig tlic putkipadOTi in cidscr oi the 
said Assemblies, in accordance with siich anrangemoits as may be riwde 
in dui behalf, cf r*!pmoitativcs of the tribal arew «u the Wdbrs of the 
Dominion for which ih-ir Assembly sits, and the powOT of the laid 
bites sKaU cKiciid and be dremed alwayrs Co have extended to the tiUErng 
of provbitin fcfr the msttm speeifUai m this proviso. 

{4) In this Act, except so far as the ixintext otherwise rcquirct 
lefcTcnGes to the Govemmctit of India Act* ipJip include rcfismces 
10 Aliy eiiAcmmin amauliiig nr itipplauendug that Act, and* m 
particular referxnitef to the Xndu (CciikaI Covcminciit and Lcgbla- 
lu(e) Act. 1946; 

where the rcfcroire is to a state of affiiin cxhmig before 
die jppouited dav ^.ir which would liavc exuied but for the parsing 
i>f this Act. (lAi the meaamg Asiigncil fo tt by scctiofi three himdTcd 
and deveat of ihe Giivemment of India Act, 1931. 

"tndiati forces" tuchidcs all His Majcscy^i Ijitlian forces cxkditg belbre 
the appobitcd day and also any forces of either of the new Domi- 
muni; 

"paiiittii" means, m rtiatioii to any pen-on, a pemiou whether conrri- 
butory' OF not of any Jdnd whatsoever payable to or in r«|jca: of 
dvat petsott. and iodudes retired pay «> papbki a gratuity so 
payable and any sum or siimi so payable by way of the rctcim, 
with or without intercsc thereon or other addirious thereto, of 
nibscripdons 10 u provident fund; 

‘Troviucc” mem* A Governor^ Province. 

^^reiimhcfarioii” ksrliidcs leave pay* allowancn and the cost of any 
privileges 4 ir f^cUitks provided in kmAr 
{5} Any power confciTcil by this Act to make any order tndiiiles power 
to nrvohc or wry any order previously ntadc m tlie ester dsc of that power, 
AO, This Act may be dteuai die Indbn Independence Act. 1947- 
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The Irtdim C^itHilulieH 


SCHEDUL£S 
Ax$T ScaEQUtB 

NEW 

I>ivi5ioii, the dUtrim of arittigong. NoalthJi and 
^ of Mu,g,„j. D^. FWJf«, „d 

“Hpor. P.W 


Shconi> SanDuiE 

SSS O^W^Njil. fN THE NEW 

■"sW^. SISc’!* ^ of G„j'™«»I.. G.,nU.p„. Ld.o». 

'"iL^rlCr^dSta-siiSp^” G..j»<.JW..n., 

lo^ Muliai, Divwra. tJic Saxtias of Don Ghud Khno. Jhaug, LyaHpitr 
MoiitBomcry* Multan and Miiiaflir^rk ® t-ywipwr. 

TilOD SCifCOULfi 

modircations of army act and air force act in 

RHA-nON TO BRITISH FORCES. 

Pm 1 

Modification of Amiy Act applicable al«> to Air Force Act 

leuuwcccmin lojtoicci to be conSStJ ISJ? o6i« 

lo Coimd), tlw wtnd* "IndU ot'*p ific w<^ %v t£ 
or. a* the ghc inav be” and the wtudi “in ^ t 
or. if be b» been'tried" ilull b« omitted. ^ Go«moivGcijcr»l, 




S$i 


(4) ill subsection (j) of secdmi scvtwftr-lltfee (wliidi provklis foe the 
nombuQot) of of&cctt vvuh power to luspauc widi «ou»s jiurtul for 
ilesertion «wl fhuitlulrm enUstmeat) dw worili ''with the approval of the 
Gcvemor-Gcncul’' «b-ill be otnkted. 

j. Tbc pewen confciretl by subsection ($) of section one hondred and 
diirty (wJudi provides for tlii: maovd of tnsane penoiu) shall nor be 
exercise except with die conseni of the officer coiiunandiiig the forces 
ill the new Dominions, 

6. In subicctiDn (x) of scciioii one hundred and thirty'two (which ichues 
to tides regulating scmcc prisons and detentiiSn bxmdbi} dm words "and 
in India for the Govemor-Gcneral'* and the words *'dw Gtwemor-Geoeca]” 
shall be omitted except aa nnpecn mtes made bcifore the appointed day.. 

7. in the cases spcdfijcd in mbieetion (i) of secunu one huRdied and 
thirty-four, tncjiicsts shall be held in all cases in acxoidancc with the pro- 
vhiotu of subteoiou (|) of that section. 

8 . In KCtion one huiulrcd and diinj'^ (which reLtes to dcductimis 
from pay), in subsection (1) die words "India or** and the words ‘^bchig 
in die case of India a Uw of die Indian l^isbuite". and the whole ofsubioc- 
cton (2), shall be omitted. 

9. In paragraph (4) of section one iuuidted and tbirtjMevcn (which 
relates to penal stoppages from the ordinary pay of offiem},^the ss'otds 
"or in die case of omcers serving in India the ^ivcrnop-Geiieta]**, the wxirds 
*'[iuib or** and the words "for India or, as tiur case nuy be" shall be otniltAl, 

Id. ill paragraph (tx) of section one hundred and scvency-Eve and 
paragraph (11) of section one ImndreJ and ie%'cnty-si3t svhteh apply the 
Act to ccitajn mmubers of llis Majesty's Indian Ruecs and to certaiii 
other persons the word "India*' shall he omitted wherever it ocems. 

11. In subsection (t) of sectioti one liundrcd and eighty (which prosidcs 
for the puubhmmt of niisconduct by civilians tu relation to courts nurtial) 
die words ‘ ‘ li idb nr'' shall be <iinined wlicrevcr they oc^. 

12. In the provisions of secdon O'lw Iiundred and cighty-thtee relating 
to the reduction in rank of iioii^commisrioticd offiwrs, the words "with 
the approval of the Govcmor-Ocncrar* shall be omitted in both places 
where they occur. 


Part il 

Modificattons of Army Act* 

$ccdon 1A4 B (vvhkh regulaica rdatwBis with the Indian Ate Force) 


shall he omiitcd. 


Part tn 

Modificationt of Air Force Act, 


I. In section typD (svhich relamsto the atochmentofoBioeriaiid airtnen 
C 


Thr inJim Caiurirui><-'n 

^ ^ Aix Comal jna the 

Gwemof-Gcj^a of Uulta or, w the oic nay W,*^ anj thi votrfj "(julfl 
«f. wficrtvcr those wxjfdi oecur, ihill ]» onuued. 

Air'^Tn^^'* **1 j n^Ulw rdatkitu indUn ind Btittna 

‘tada Croatia d» worth "by the A.r CbuotU wd 
ttic Govonor-Ccncral of India *ir,»»the cax mjy be," ihall be otnuttd. 

^paragraph ( 4 ) of Krtion otte hwultod inJ ninety 

KeIndian Ak Putw ate to ti 
ofiecTi witfain ihc mmimg of die .Act) timfl be omittciL 


APPfNDtX n 

CoiutJtoeiit States and Union TeirilorJu 
Fiajrf ScllEtIULE TO TttE CoN 5 TITtniD« 

\As amntdti hf Sttiten 2, t/te C^itituH<m (SnvntA AmtnAttmt) Att, t956\ 


Name 

!•. Andhra 
Pradesh 


i. Auam 


Siliir 


* 4, Bombay 


t* THE STATES 

Teuitciiib 

specified in lub^Mcthm ft) of wtuifl 
L f “? ^ tenilotitt speofied 

immediately beforo the com- 
pl^iS” f****^' Consduidon wrtr comprised m the 
tS? A« t^*“* Sut« anl the Amm 

the S<4»i-ih*t^’ teiritorin spcdfied in 

Act, igjt AsHin (Alteration of BoundirKs) 

snSjLStof^f. before the eom- 

T Consttmtum w«e either ewnprbed 

?f 1 ^ adminhtc?^ as 

territodes sneti^Y*' Province, but oeduding die 


™w tht two ftfiw Stafe 

Hoiiibay RfiOfi^iwa Acta ij^kx 






5. Kmh 
Cp. Midhira 
7. Mulrjj 


S, Mjionr 
5 ). Orisii 

10. Punjab 

11. Ultu 

Pradtrsli 

tl* Weir 


14, and 


3 iJ 

Tlic iiOTTtoti« speciftctl m Kitwcrfan (i) of «cricm 
5 of the Sut^ pjcoi^iniudon Act, r5i'j6, 

Tlic tmirones i^aedfted in sub-secnott (i) of ucc^ou 0 
<pf the States Reorganifanoii Act, 

llic jnrUotici whiii LmmeLibicIy bcfiH^e the com- 
tiicucauent of the Comtitiition weie ddiet cqinfnsftl 
ui the province of Madru m were bnng ^dniiiiiscerccl 
as if diey foniicd patt of ihic Province md the tccrttoric* 
spccitW ill licction 4 of the SuUi RiMt^inhaiiott Act. 
Ipj6. but esccludoig cbt* tenitodei spcdfica in mb^cdoit 
{}) of section 3 and snh- 4 e<:iion (i) of Kction^of t^ 
Andhra Stare Act, i^si w>d *bc nndtcincrv specified in 
clause (b) of sub-^ctioii fi) of section $* 6 ami 

ebusc (dj of lulMiectioJi |i) of icctbii 7 of the States 
Fjeorganbatioo Act* isp 56 . 

The tenritofici specified in sub-sccriou {1} of icctiijn 7 
of the States Uxorganbariciti Act* l$$ 6 . 

Tlic iemiorics which itannjdiatcly bcfoic the com¬ 
mencement of the Constittuinti were cither eun^ticd 
ill the Province of Onssa or were being admiimterci 
as if they fcittned part of that Provinte. 

Tlic temiorici specified in section 1 of ibfi Stitcj 
Rcorganisadon Act, 1956. 

The tciriturici spodJiicd hi section lo of the Stales 
Reoi^anLsadon Act, 1956. 

The ttrrlcori« which unmedutely bdorc die com- 
mcncciuent of die Conidtisiion were cither comprised 
in the Province known as the United Provntocs or were 
being admini>$tcf:cd as if they fomicd psrt of that 
Province. 

The icfTkories which uimiediatcly before ^kc com- 
mcneeiitait of die Coiisticutiepii were citlier eoniprited 
in the Province of West Bengal or we« being acbifinisttred 
at if they ^imtod part of that Province and die icrfitQcy 
of Chandemagore as defined in clauie (cj of sectton iof 
die Cltinderiwgore (Merger) Act. mi i^id also die 
tcmtorics spedfied in sub^fiem {1) of section | of che 
Bilur and West Ikngjl (Transfer of Tcmiorict ) Act, 

Tfie temtOTy which imniediatcly befnre die com^ 
metieement of the Consticiirion was comprised in die 
tudbh State of JanunM and Kashmir. 
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Ti^ /fiiuift Comtituthn 


n. THE UNION TERRITORIES 


Nau£ 


E^rrmr 


i. Dtflbi 


2 . HtmaduE 


3p MiUii|)ur 


4. Tripura 


j. The Anda- 
nian and 
NicoW 
hUndj 


The wliidt iinnwdiatjdy bcfatit tHc 

mcucefiieni <11 die Cc;iistiTudi:m wai ippmprised hi rbc 
Chirf ConnuiubtuTs Prm^irinrc of DcM 

The Cerriconei xs^tiidi tiniiiodiifely bcliire tlic eo^n- 
inencemciiC of rhe Gonuitatiod were being adiuinuiercd 

if they were Chief Cammi&siotiierc' Province* under 
the narnn of t lhoaehal Pradesh and Hilaipnr. 

The tetntory which rnimediatdy before the com- 
msmccjncfit of die Cotiitiftiiioii wa* being adintnhtet^ 
as if h were a Chief ComiiibskitirT's Pmvhioe mider the 
name of Manipur. 

The tcfriiory whidt immcdbtdy before the com- 
cmnieeiiienc of the CoitidtutkvTi was being administeted 
as if it were a ChidT Comtiiiuioiier's Pmt'iuce under the 
name of TTipura. 


The terrieow which imittedbtety before die com- 
of the Cdttstiiiitktti wai eornpris^ in (he 
Chief Co mmiteio nerV Province of the Andaitiati and 
Nicobar hLimk 


^ tetneory ^cifieJ m icctioji « cf the States Re- 
mvtf. Mint- otgniisitian Act, 
coy and 
Atnindivi 
bland* 


ArVENUJX lU 
The Legislative lists 

Uit UmmUst 

t. Defisue of fddia and <rtcrv isart thereof incUitling mwuTatkm for 
defence and aU mchacn ai may be conduchre in tinw* of waists 
turn and after ib Icnuinatton to dfccth-e dcrnobiUinioii. * 

t ^ fofow of the Union. 

J. limitation of eantoniwmt areas, local KUlgovcramcat in juch 
a^, the cemstmuwn and powen widm, ntch areas of cantonment autho- 
nncs and the ^latmn of house atcouimndatdon (itirinding the control 
or TcnisJ tn wen arcai. " 

4. Naval, mdinry and air force worb. 




Aj^perdiJi UI 

5. Arms, aimtiiiiitpan ind ocpltwivcs. 

6. Atomic iLinirgy atiii mmcn^ Twiirces riccftsarf for it* prtmUiCtiorL 

7. Imliiitiie* (cktlancJ bv Piriupwiii’ by Iaw tt> b^ nccirisar^' for the 
pLirpfWE or iL'rcncf or for iJic pro-iccutipn of wAtm 

Gmtril Burr^it of Intrflligcnrc md Invcstigati™- 
9. Piv\'cinivt detention fof rcasO^^s coniicttcd vtids CMcn^^ Fiweigri 
A&m, or dae iccurity of India i pert on 1 iiihjrctc J to iwcb detention, 
ifx ^crigd ASairs; jU martm which bring the Uniwi into rchtii*Ti with 
□ny fi^Tcign eokintry^ 

ij. Diploniatic^ ciinsnLir and trade rcprrscTitatifiii+ 

12. United Mations Organisarion. 

Partadpation m tntemfluonal confctctiocii auonattitiji ana I'lthcr 
bodks and impleniendng of dedskmt laadc tfeetcar 

14^ Enteriiig into treats and agreements with forri^i comitiic* atid 
impietnenting of treatief^ a^wtiienisaiid coni^entinni wlthioirign countries^ 
15. War and peace. 

I Ah Fure^ jumdkrksn. 

17, Cidzenship, iianatalisatioii and aliens. 
iSp Eatnadidmi, *. 

19i Admii-fton iiitOp an d cmigraiion and expubion from, Indiii. p^^sports 
and visas, 

20. Pilgrimages to pbcd oiibidc India. ^ ^ 

Piracies and crimci commicced on thr liigh sea* or in dtc afr; nlFcncri 
against die law of nations conmiitied on Ijnd or the high srai or in the aiCi. 

aa. Radw^as^. 1 t 

Highways deeJated hy or ntideT law utadc by Patlisinnit to be nanonai 

Xppb-S and tijvigadoii on inland wratcrwayip tbcrlaicd by Parliament 
by law to be nadonal waterways, as regards mcdwucalJy propelled veswis; 
the rule of die road nn inch waicmays, 

35* Maridme shipping and tiavigadoij* including smpping and navigation 
04j lidaj watcfiT provisioti of educadon and ctaining for Ac mercantile 
marine and ifg^tion of sndi education and tminiug provided by States 

and ciAer agciiciei, , , - 

26. Lightho^seif hicluding lightships, beacons and othet provtaoii Uir 

the safety of shipphig and aircrafr. . . ^ ^ . 1 

ay. Pora declared by or imdcr law maJe by Parlum^t or existing law 
to be major potts« iTichiding dtrie delimiudon^ auJ the ccinsritndoii and 

powm of port anthnridrs Aerdn. ^ 

aS. Pint qiiarandne, intkiJAg haipitals ooniiectcd therein*!A; teamen i 

and marine hospitals. — r j 

Airways; jUrttaft and air navigation; provtsfitn 01 actwl^mw: 
Tfg^jl a don and orgatiisadon of ail traffic and of ticrooroitteSi proniisiiii for 
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Tht ladujii C&imituihn 


w^utka] ediiodon aitd trumog anU regiilarion pf tudi eJiw^tion in<l 
tramtng provided by State* and «ifapon an<j 

-a .>a» 

e ^ fcvcnite thcTcfrpm. ktt a$ regards 

flSlT-T**" ’2'"^ *1^“^A or Part B of,be F[r« ScbSde 
^ ** PaHument by tiw odicr- 

J3- Deleted, 

It 

It “"* '**'' “'"^= f”*" 

3^^ Rcicruc BatJe of Xfiiiia. 

3p. Post Office SavLtig^ BanlL 

«f&*»‘«:d by the Govrntnwiu orfiidia or tie Gcvemmoit 

jrmn: foreign couiitrin' import and extiKirt 

acnm custo^ frontim; d^iiiiQon of custorm frontim. ^ ^ 

4i- rnfcT^-State trade itid connncrce, 

winding ,m of tradme corpomtievn* 
co-^petSivn coTJonriaiii btn „ot iaduding 

^dmg up of cotporaliorij, whedief 
univerodL ■ ^ •.otiftnin! to one State, but nnt Including 

45 > Banking. 

.1 c»*.„ge. .Wjuo, pro„i«„.y 

47, Insurance. 

4». Stock cx^ttgcj and ftttures markrta. 
cblil'dL^SrrL!'’'^'^"’'’ copyrighr; tndenurb and mcr^ 

50. ^blishtMut of sundardi of weight and measure 
of L;dia Of t«mt;S,^*Sir^eiXl7ano£‘!^ 
by hw to be pS^ »JwUred by Patliammt 

J3. Regidation aad development of dlliddi anJ inin«..i i 
petroleum and pctiOilciiiu pi^cts' otlicr tia...rli rewurfrti 

by Parliament by law to £ dangeiotjS^iiiltlnJbk 




Apifundtx Ilf 

5 j. Rceulition of twM md mitirtil dwcfopmciir to the ocfcnt to Tft'tikh 
Hicli KguLtion under liie control of the Uabu i$ dcd^tml 

by f*,iTJbincnf by Uw lo m expedient tn tfie poblk intemt- 
55. f^ogitUitoii of Uboiir And safety In minirs ad d oil fidda- 
55. E^egutadon and Jevdopmem of intcr-Sate rivers and river valteyt 
tn the extent lo which such fcralatinii and dcvdopmcnt under the control 
of the Union is dtcbced by Paroanicnt by taw to be cspcdkni m die ptiblk 
btcte$t. 

57- Fishing md fisheries beyemd tcmtorbl warm. 
jS. Manufacture, supply and dbtribudoti ct nil by UnitMi ^eiiries^ 
rc^Atkm and control of manufacture, supply and distribution orMlt by 
crtTitf agenebs. 

59. Culrivatijnin, mauufactiire. and sale ferr cjcpoft. ofqpLum. 
do. Sanrdnmng of cinciratograph (ilnu for exhibition, 
dr. Iiidustml dispuies concenung Union onployees- 

The muiturions known at the iximniencemcnt of this Constuuduit 
as the Naiionat Library^ the Indbn Museum, the ImpcrbJ War MiiseutUt 
the Victoria Memorial and the Indian War Manorial, and any othtr bisti* 
turion tinaticed by the Govern inen t of Indu wholly or in pan and declare J 
by Farlianietif by' law to be an iiudmaon of narionAj importance. 

63, The histitudons known at the comnicucetneiit of ihk Coaisutuhoti as 
die Benates bltmJu Univenity^ the Aligjrh Musltm Uuivc^ty and the 
Dcllii Univmity* and any odier iiistiEuiiuii declared by Parliament by law 
to be an tnstitutbii of national intpor^cc, 

<S4- Institutknis ftn scicmiBc or tcchitical cdiicarinii futauced by die 
Cinvctnnkcnt of litdta wholly of in part and declared by Pafliament by hw 
to be mititutions of nadoual importance. 

Union ageucki aud insatudous for 

{a} professional, vocariotial nr tcchfiital tobiingt indnduig the 
oaiijing of police officetSr clt* 

(i) die proinotlmi of special suidit^ or rescafch; of 
(f) sdoitiftc Of toelmicd asshtaiicc in die bvearigatiom in Jctccdon 
of cruiie. 

66. Cixu'diuatinu and deierniinatiau of icutdardi in bitdtiitiom for 
higlier cducatimi or research and somtific and technical institutions. 

67^ Ancient and hbtorieal djonunijcnta and records, and at^acological 
sites aini rctnaim, declared by Patliamcut by law^to be ofnflUoiia! Importance, 
Tlie Sarvej^ of India, the Geological. Hotanicsl, Zoological and 
Atidiropological Surreys of Indian Meteorological organisaaons- 
69, Ccnmi. 

TO. Unitm publb ncrviees; aMmlia services^ Union Public Scivicc 
CDnuiiiisioiK 
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/I* Uiiiciii pcBSiyii), tint is to (ay, poiutiiit |uy4blc liy lltc GovefniticOt 
of Inilu Of out of tiw Cotuoliditcii FunJ of India. 

7^ Eiccdotti to PdilLiTiiftic, lo ilie Lcgiildtum of Sntot and to tlte 
officct of Prcsidtrti t and VicoPresidetit; ilte £lcctii>ii Cotiimiulon, 

7i- SitJaritu and jllowatioa of tncmbcrs of Paduuiot, the Cinimiatt 
and pc|iut\- Ghsimuii of the Cowidl of Staici jml tbe Spcaleo' and Dejmty 
Speaker «f the House of the People- 

74. Powers, privileges and i mnmnitiet of cadi Kotae of PirSiamimt 
and of die nwanben and the eenmmetees yf each House; etifottcroctil of 
atteiid^oe ofpexs^s for giving evidence or pfoduring dooiiiieiiB before 
couunittccs of Parliament or oomniissioas appointed by Patliajiurtit, 

75 ' EmolurnertB, ^lo'A’anccs, privil(gc*» and rigbci in ttapcct of leave of 
abMice, of the Piesi^ni and Governors; saliries and aUowaiuxs of the 
MuiLuen for the Uniiin: die salaries. alJovvanoes aiid rigjhts in respect of 
J«vc of absence and tiiher mndirions of service of die Comutrnilcr and 
Atiduor-GcncraS, 

76. Atklit of ^ accooim iif the Union and of the States. 

77. Oitisutuiim, orginhatitm, jirrudinion and powers of the Sitpreme 

onrt (jndiming coiiteinpc of mch Court), and the fees taLm tliiniein; 

persons eiiddcd to practise before the Supreme Court. 

78. ^ntritutiun and nrganiiadoij of die H^h Oiiirts except provwions 

»tQoS^rsatid lerv’antsol Eligli Courts; penonsciiutted to muctise before 
die High Court*. ' 

TP- Extension of die jurridicdbti of a High Ciiurc liaving tri nrincijul 
w,tt m any State to, and cxlcluiion of the jitriuiktioii of any iitfh Hmh 
Court from, any area omside diit State. 

80, ExtendcMi of die powers ind jurUdkiioii of nianbcfs of a police force 
l^kmgiftg to any Stareto any ana outtide that State, but not so at to cimblc 
t le i^lice of one Sute to excrcttc powers and junsdictioii in any area 
auuidc that State widioiit die consent of the Government of the Stale tii 
whicn sucli area ts ai^d; extension of the powers and jiirijdicttan of 

bebnging to any Suic 10 raiiway areas outniie 

Kf. tntcr-Staic irugradoii. 

Sz. Taxn on tnoome other than agricultural nicoiijc, 

8j. Dati^ of ciutotni jmcluding export dntm. 

in wbareoaud other goods nianufottuwdor produced 

W JcoQobc liijttorj for fiunun couiunipcioti* 

(b) opii™ Indian hinip ^ other mrcoric dmg, a„d natttitks 
^t uidur^g medi^ and toilet preparations ,Sit,imng atcolioi 

W «f d>i. 
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R 5 h Tixcf Of) the' apiul y;i1iic of the cjtdusjvc of jigncuUiiial 

Lmd, orbidividu^ ajid coni|Mfiic3; laxct on the Cipitjl of cojiipaiiicf, 

87* E$Utc daty in rap^a of property oditar thm jgnculturaJ LniL 

8®. Dudn tci rcspcfct of tuijceiiioti to property' odi^r than agricultural Liud. 

Ttfrmiiijl taxri on goods or baisengen, c^tfikd by r^rilwiy* sei ot 
ik: tastes ou nitway fares and fird^n. 

90. Taster other than t taiii p dudes on trausiciioiis in stock eseckangis 
and tutoncs markets. 

gi * Ratei of stamp dti ty in ref pect of bilh of cxclLmge^cheqiies.r promksocy 
iioteSp tnlb of Uduig, letters of credit, pohdes ofiniurauoEr^ transfer of 
dclratiiics. pfoxks and receipts* 

92. Ti5ca on di^ sale or purchase of ncsv^pipeis and ou advertisements 
publkbcd therein. 

Qt&ttccs against laws with icspect to my of the itiatcers in this List 

94. In quiries, surveys and stadsdes for the purpesse of any of rhe matters 
m tins list 

95* jurisdiedon and powers of all courts, except the Sii^me Court, 
with respect to any of die maccers in this lisc; adnnralry jnrisdicuou. 

96. Fees bi respect nf any of cho mattcfs m dns List* but not mcluding 
fees taken m any court, 

97p Any other utattcr not cnmiicratcd in Lbt U or li$r IC indudhig any 
tax not mstdoned in rithci of thiw Lri^ 

Lisi n — Statt Ua 

t. Fubiic order (hut not tccliiduig the use of uaYah military or air 
forots or any oth^f armed forcea of Uie Uiiion hi aid of the dvzl power). 

3- Police, mdiiding railway and viUage polkc. 

3. Admiuhtratioit of jitidce; ccrudmdon and organkarion of all courts, 
except the Suprtune Couit and the tiigli Courts offiom and servanti 
of the High Cmifti procedure in mtt and twenue courts; Cm taken in 
all entird except die Siipretnc Court. 

4. Prisons, rcformatoriei, £k>rtta] mstitutions and other itistinitiohs of 
a^ hke namre^ and pcixom ddained thcfcin; arraigemeim with other Stato 
for the use of prisi.ms and other imtjtiirions. 

j. Local Govmutieiit, that h to say^ the consimiEion and pow^en of 
municipal corporadom, improvement criistSt tlntricc boaidi, mjoing settle^ 
molt andiorities and other loml aiithoritis fof the purpose of local self- 
guvcmmcnc or village adininkatahon. 

(k Public health md unitaticii; hospitali and dhpoiuriev 

7 - Pilgriniagct, other duiJi pilgrimages to places ounide hidia. 

5. hitoxicadng llquotirdiac k to say* me poduedou, manufac^arep 
poQscssion, transport^ purchase, ami ulc df uumxicadng liquofs. 

D 
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9- Relief of (he likihlcd arid ui^employablc. 

10. Burials and hurLil^ouTuis: cncaimtions xtid crcuxiuoxx gTOund$. 

II- Educanoii wtiivcrriricj, njbjeci; to the pioviritMU of entries 

fil* 64, 65 and <56 of Lise I 2ni\ 15 ofljit Til, 
tz- Jibiurics, museums md dmUar iiiuiruttot»s controlled or 

'fkmioodby the Stace; ondent and historical monument and records ocher 
than tiii>sc declared by Parliament by law to be of iiatjonal importuiDc- 
tj. Communkadoiiit that k to say^ roaibi bndges, ferics* and othcf 
meato of ccFttmnmicadon not ^pedhed in Lbt !; mimldpdi transways; 
ropeways; inbmd waterways and tradie thereon t^cicr co she pcovisions 
of Liii I and List Ili with recard to nich waterways; Tehides other than 
mcchankally propelled vehidcs, 

14, Agriailtufc, induding agricidtural education and research^ procectiofi 
agamst pests and prevenrioti of plant dhe^ises, 
ij. Prsactyadon, proteetksn afid unprovement of iti>ek and prevention 
of animal dhciscs; vetermary tramiiig aJid practice. 

16. Founds and prcvencioti of rrcipass. 

17* TFatcr^ that is to say, water suppiks, hrigariott ami camis, drainage 
and embankments^ water storage and water powo" subject to the provuions 
erf entry 56 of list I. 

18- Land« due is to say, rights in or oyer bnd* land reitnrcs mdifdbg Ac 
teUtion of landlord and tenant^and colkcrion of rents ^trand^ and aJJenxrjoti 
of agrioilcurri tmd; Land tmprovcmaiE and agricultural loam; coLoctizarion. 
19, Forests. 

m Pfotectioii of wild onutials aatl birds. 

Fisheries. 

33, Courts of wards Subject to the provisioo^ of entry J 4 of List I* en¬ 
cumbered and attached estates. 

Zl- Rcgnlatinn of mints and nuneral dcvciopjiicdt subject to the provi- 
skitw of Lbr t wnh respect to regulation and development under the 
imntrol of the Union. 

a4_ Industries subject to the prov^kkms of entry sa of Liit E. 
as. Gas and gas-works, 

26. Trade aud commerce wUhin the State subject to the of 

entry J3 of List IH. ^ 

i 7 * ftoduenem, supply and diitribudon of goodi Hibicet to the pravisiom 
of entry 33 of List Ifl- 
aS. Morkcb and fain. 

ay. Weights and meiiiircs except tstablnlunnic of stmiiards 

30. Money 4 enduig and money-lendns; ttM of agricidmcal iudeb- 

j 1. tuns and inn-keepers, 

}i. facofpoRitiou, rcguUtioii and winding up <,r cwpoiadgiu. other 
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tiun dioK ip^icd in Lbt f^aod luiJrcTirittct; tmincorF<>nie<d mding, I i eenry, 
tdcndfic, tcUgioui«ndo(]ut$oi:kd« andasjodadws; co-opcndvc soctniei, 

3}. Tlintrei and dfamatic pcribrnutucrti dnemas subject to the pfovisiyn 
of entry 50 of List I| sports, enceruintncnts and amnseiiifnts, 

34, IDetdng and gamfatiug. 

Works, kndt and buildings vested in or in the possession of the State. 

36. Deleted- 

J7. Elecdoiu to tlie LegtsLituTc of die State subject to die provinoiis of 
any laiv made by Paiiiamcnt. 

38, Salaries and aQowances of members of tbe LcgtsbmFc of the Stare, 
of die Speaker and Deputy Speaker of the Legulatrve Assembly and, if 
there is a Legisladve Ootmcil, of the Chairman and Deputy Cbairman 
thcTeof 

3i», Forvets, privileges and inununtdes of the Le^adve Assembly and 
of the membm and the coinmnttes thereof, and. S’ there is » Legislative 
Council, of drat Couiidl and of the members and the committees ih^eofi 
enrortemoni of attendance of persons for giving evidence or producing 
documents before committors of iKc Legisbtnm of the State. 

40. Salartg* and allowances of Ministers for the State. 

41. Stnte public services; State Public Service Commnsioii, 

42. State pensioiu, that ii to say, pennons payable by the State or out 
of the Consolidated Fund of the Stas. 

4 J. Public debt of the State, 

4+. Treasure trove, 

4S* Land revenue, mcludtng the atscssnicnl amJ collection of revenue, 
the maintenance of land tteords, survey for revctiuc putpoics and records 
of rights, and aUenatiou of revenues. 

416. Taxes on agricultitral income. 

47, Duties in respect of suCteSMon m agriculttiral land. 

48, Estate duty in respcot of agricultural Lmd. 

49. Taxes on, Un^ and buiMitigs. 

50. Taxes <ni mineral ngbtt subject to any limitarious imposed by I'arlb- 
ment by law reladng to nuncral developtnent. 

31. Dudes of CHCnc on the following goods maitufacttired or produced 
in die State and countervailing dudes at the same or lowo* rates on simjlar 
goods manufactured or produced elsewhere in ludbt 
(lA almholic litjuort for human coiiiumpdon; 

(fc) opium, Euden) hemp and otlurr narcotic drugs and narcotics; 
but tiof including medidnal and toilet picparadoiii containing 
alctihol or any substiuce included in iub-paragraph (b) of this 
entry. 

ja. Taxes on the entry of goods into a local anca for coimimpdoii, use 
or sale thercui. 
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S j, Taa^ <m die mtuumprim or sik of electridty* 

54* Taxes oti die wk or piir^xsc of ^exU other than pc^'jipApert^ 

SS^ Taxes cm advefibcTiMniE) cihcr duo advertuonents ^btished in the 
newspapers* * 

j6. Taxes oi! goods and passctigcn carried by road ot cm inlaitd watcT'^ 
Tvavs. 

I 

57* Taxes OR vehicles, svhcthcf tnecluuictUy propelletl tsi ni>t stusahle 
^ lT tr^imcjo subject to the provkutu of rntry jj 

$&. Ta^ <tn annuals and boats. 

59 . Tolls. 

T'ax« OR pTofcsnons, cradet, callings and cmploymctitx. 

Ai, Capitatton taxes. 

fe. Taxes cm l^tries, iucluding taxes on cni£minnicnis,aiiuiscnunts. 
bennig and gantblitig. 

63. Rates of st^p duty tii respect of doainienta other than those sped- 
fied di the provinons ot List 1 with regasd to rates of stamp duty. 

^ Onwees agabist laws utth lesiiccf to any of the luancrs m this Lot. 

65. Jimsdiedon and powers of all Courts, except the Supreme Court, 
wstn respect to any of the ntattm in this I H . 

66 , Fm in respect of any of the niaitcn in this list, but itot h irlu ili ntt 
tees uken tu any Conn. 


List til — Conmrrmt Un 

i. Criminal lasv, uicluding all ^matters iududed in the bdiait Penal 
Code at the commencement of this Constitution but excludi ng ofleitCEs 
ageist lawi wiA rapcci to any of the matters spedfted in Ust I or Lot It 
wul exdtittog the nse of naval, military or air forte* or any mlicr aimed 
forces of the Uitton in aid of the civil power. 

_ procedure, including all matters included in the Code of 

Cnmiual Proc^uie at the comincnfrmcnt of this Cousumtion. 

j. Ptoveawe Jctontion for rcasous tomnecicd with the security of a 
btaw. the maimeii«,ce of public order, or she luaintcnano: of supplies 
and services cssaicul to die ccwimunityj per sous lulycrted to «ch detentims. 

4. Removal from one Stuc to atiodtcr State of pmonm, accused persons 
? rtfiSTiw preventive detention for remon* sperifed In entry 

Marriage ®hd divorce! InCinia and minors! adoption! wUli, iiitestacv 
and succem^ ; jomt jamiJy and pardtion; all marten ki respect of which 
pa^s ^judiml procciecdings were iuuiict^tcly before ilie cnniniEnccmaat 
of Ais^Comtitut^ tuhjea to tlieir personal law. 

deedi ****” -gHcultoral laud; lefpsrrition of 
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7. C^ntr^cti, Encliiduig pAttnmhip^ igcturVi contracts of carriage, and 
other spcciit fornix of ^xkiiticarti^ tut not iiicUidirig ciOTiTaris relating to 
agricu]cur;al lamL 

3. /Vcdorublc wrong. 

j). Bankruptcy and inwhwey. 

10, Tnist and Trusiea- 

11, AdiniiiJSCrfltorir<*cniTal ofScia! miitrci. 

la. Evidence and oaths; nrcngfiirion of tlWin public acts and rcOCifds^ 
and judklal pnKccdbgs. ^ ^ j ^ - ^1 

13- Civil proccdufCi indudhig all matters pidudcd to the Code of Civil 
Ptoccdurc at the commcnccnicnt of thU Consmucton^ Imnwdon and 
artiiratton- 

14, Contempi of Coun* but not induding contempt of rhe Supreme 
CuUfT. 

I5p Vagrancy; normuUc and migratory tribes. 

t 4 . Lunacy and niecial dctidciicy* indudtog places for the reccprtrtn 
ot rrp-A tnirtii t of lunatics and mmtal dcbciimti* 

17. Prevcntiuii of cmdiv to anunals, 

18. Adulteration of fooostuffi. and other go^s. 

ifjL Drugs and poisons, tubjcct to the provtitoni of entry 5^^ of list I 
with respect to opiirm. 

Economic and vodd planiimg. 

31., Comtticreial and induitrial tnununolka, combines and trusts. 

33. Trade Unimu; tudiuerial and lalmur disputes 

3}. Sodal security and A^Kbl tonirancc; cniploymcnt and uncmployineni. 

34, Welfare of hbotir todndtog conjirinns of wnikp provident mnds, 
empbyett* liabibt)% wodsancn'i compensation, mvalidity and old age 
peusiona and maternity baic&tt. 

aj. VfidtiDnal and technical training of labour, 

aU. Legab medical and other professions^ 

27^ Reuef and rehabilitation of penoiw dbplaced iJrom their oMina! 
pbec of Tcsidcivce by reasoti of die sctmig up of the Doiuimuns of India 
and Pak is t an r 

18. Charities and chariiable imtitudom* charitable and reliffons endow- 
niciib and rtligiou* institurioni. r* e ' 

2^. Prcvetitioii r>f ibe c3ttt?naion from one Seuec to another of uifcccioiis 
or coiiiagimis dbcasci or pests aHbcriiig mcOp antmals or pbn^ 

30- Vital statiid^ mdti Jrng rcghtradon of births and deaths. 

31- P<Mrti od!er than those dech^ ParBaincnt 

or esistutg bw to be mapr pom- ^ 

33. Shipping and mvigatioit on inland ■waterways iS regards meuiamcally 
propelled vessels, and the rule of the roid on such waterways ttibject to the 
jirovistons of Lbt I with rcspcci to iiaiionjl bighwiys. 
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Miim Qftistitwiftn 

Tr»t »J c™™,« i., „a <6. prcJ,«i„, 

!S CtlibJc oilttds ind oikj 

M atdc foddtt, ,ndin% (sikaJto «id otter cotJcnitniicf. 

and 

34. itioe control. 

taxei on such ^ principles cut svhtfh 

jfi. Factotitt. 

37' fioileiv. 

3®- Meoridty. 

bpol* and piinting ptciiti. 

Jy 1™ 

4 £a'sT1E»TSc‘”,^.!r^lS^^^ Mud..g.p,™w 

anew, arising o«^ [h« State. twovcrable ai suet 

44. Stamp aurks other dun ilutiet 01 Sxt coUccreft W n./.^ r ■ 1 1 

Stamps but not iududing rates of stamp ^ of j«J,mJ 

sAcdt“Ssr“'^or*?!sfS/"' ^ ««cters 

tar’tr'’' “’“"• 

fci ul«. hT^T'c^”'' »f ta *i. Li,, tu, tocludteg 

appendix IV 

SuppletnCDtaty Notes 

^age 13. Writteii and Unwritien Comtituiions Tin. r«« ■ ■ ■ 

Court of the Wert Getnua Republic has exm««d ihJSf 
nnMon bc^cxii writtwi and imwrittei c^trift.rirth sls^t tlic dit* 
h»» rfi„p,.,a„„. TV Go.,, h.. oi«„^, 
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not only uf irtiiiviej U4I pfuviAion^ v{ tlic Cuiii±itou<jn but alio coit- 

tuijii CEitim directive prinriplca urn! ideas v^likb uifpirc ^nd but cugether 
these coiudtuiioaJ nomu, Tlic Cofuriuicm Assembly his ni>E ccrtauity 
reduced into writbig these prinoplri atid tdeas^ but tkerc Carl be no doubc 
regarding their duracter as positive mlcs of constitiiDnwa] bw.’* Tbc 
concluiion has, therefore, been dravna that there can be 00 dear dutmctiaii 
between written and imwnstm constitutiutu. (tlveifG^ 1515J* VoL 
p. +03) i. Cbmpaie this w^iih the ob*er™ioii made hy Sir Owen Duciuii 
a Judge of the HLeb Court: of Awstraiia: ''federaJisni mcans^ a rigid Caniti- 
tution and a ngia ConstminoTi means a w-tineji hiitfument^ U is easy h* 
treat tlu: written mstrurneat as the paramount caiidderanntu uiiiuiiHifui 
of die pan pli^Trd by ihe general law nocwidisTandiiig diat it 11 thr source 
of the legal CDnceptiojis mat giu'cm us in dcrrtniiniwg tlie effca of the 
wrinen initnnncni. Even in a ujiitary system of govcnimcni the rtdrs of 
the cnnimmi W operatTp in a way that is pcrlups subtle and ilJ-defined 
hut is yci eficedve^ 10 impose condiciotis upon tbc actual eitcrcisc of legtsSa- 
live power... ^ Coastiiudoiiil quesDOJUf should be couisdcrcd and 
reiolved b the context of tlic whole law*, of w hich the comnicm lawp 
indudbig its dial expression the doctrines of c(iuit>'i fonns ni?t ihe lean 
essential part” (jl A. U J. p. 040) 

Page 73. Logical luierpretation- The Federal CoiiiSftiturit.^naJ Court 
of the West Ikmun Republic hat conErmcd the thcorj of German jurists 
that every legal tiotra is coniplcEe in ittelf and, thcrcfu/c, covm tT/ety 
possible ca« wdikh foils w-tiliiri its ambit. The Couii Iiai, therefore^ held 
that the meaning of ccnstiuitjonal proviuoiu must be prcrgresaiw asid 
evolutionary and must cover niatten nor foraecn by the consdtumit 
audiority* (BverfG., (953. Vol. li. p. 401). 

Page 76*. Logical Imcfprttation^ Tlic same view expressed by 
Siottc, J- b Umfrd StMs J-. C^iI^^JVp j i| U. S. zg^; "‘in dcrerimiiiiig whether 
a provisioii of the Comdiation applies to a new' subject matUrrH it is little 
significance; that it is otic with widch tbc tiamcni were not fandliar. For 
m scftiiig up an enduring framework of guvemment they nndritnok 
carry out for die indciinite future in all vidstitudn of the cW^g 
affairs of men* diosc funttimental purposes which the bsminieut itscll' 
diadotes. Hence read die wordsp not at we tcad Icgidativr codes which 
are mbjed to eontiutiom revuimt with die changing course of evcnti, 
but ai dre revelation of the great puqjcwes whicJi were iutetidcd to be 
adiicvcd b>' the Comtinition as a commuiiig instnunent of govcmmait” 
Page Ho/Alccratiou of Srntc Bomularj^i. Tlic safeguard provided in 
Article I of the Coiutitution lias been wliiukd dow-n by the Gonstictition 
(IHftb Atnemhnttii:) Act. 195J whkh aiidiorisa tbc President Co presoibc 
the period duriig which the LegblaCiues of the States may express their 
views in regard to proposed changes in the boundaries or names of their 
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S ^ Stito „f the Indian Union 

.Comptntioi, provide fu, itfctetidurii at» condition 
Krb^4-4m<u3”i.“’ Provinon 

of tfrT- Coiiititutioiial t:uuri to be s eofoJJary 

r« ■ ^*3- O™on of Territory. A duinsccou haj beai driiu benvero 

o'Urvrd r ir^ Siitha, J. of ibe Caltitita, iligb Cou« 

f -( boiu.d.ri« It no more tJmi 

ilic Ralcli* A\». f” ^vmi liidb and a forngn State, ai uude bv 
1 . *' ^ Jdjuiunfflt of ttm boimtUrics simtiLcitel- 

! up of territory or acoiiS^n^iTSm 

Lr«Vtu^; cL*"A“Sr"‘’" 

tan Wittuii Anidc 73 and [ do not s« wW it catmiH ho dimr in 

nt, ■ i liulig ntuic^t be done by the exercise of uich fHtwer 

TI.»o B suji, U» i„ ,:dMB,„. O. *C W, w” bLSl’S 

bc^Di^ / t by ccRioii to . fonti^ pow er of tetritoiy 

ging to India, ihcii u would eome wishiii the luirvtcw of ArtieJe i 

*" ■^“^" “f “ s““ ^ 

^ r®* of fodetaJ Law*. I„ 4 recent cajc die Hijth Court 

Art *rtwi ^ beeadn lop of die Coiiiiiionivealth of Auttralta 

Act, tpop gives parauioinKjcv tu a fcdcrjl iLifuti* lutkii-k « 

Cciicfctioii aiH! Arbitntion 7‘ribiniat ro atifc tLc rigkAnd lETof 

^ Srr r“ «ftbc nrovbimu of a Smie l.w "iSf 

uie reiuJt that tlw State (aw unnm validly oncratr u Wr> th.. tJl 1 
baj exerciMtd its authoritv to deiwmine a diLnoTL t “c Tnbnnal 

regdlatim. uL r. tfayhr^ e. ^'‘“® 

JudgctncHt of the iiiajority, 'n4rred to **‘ J - ddtvcrmg the 

c J. ill mtuim wh„7 

of inprenuq.JO remove all obstacles to m actloi/T" 
and so to msKhft. every power vo«cd in «.bodu.ate rvmnZ 
cKcmpE ict Olvn opcratioiis from their oiyn inilitntce " *•* ^ 

Pjgc 150 . The Test ^F Rewimijui^Y^ Th- -l * * 

Hhglc tear ofrepngnajicj- waj endtitsed by ihc bumtnie ^ 1 

jn Wirtcf V. OamJmi'iia, lia (J. S. t j 

t^ judgement of the Comr, observed a* 

BJa»S .by ..Mry yf Sr... brw. „ I^i, 
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lou^g tJw »»ir lufcjcct, lui nvjdc ulc dw Mamas csprasitiijs: 
coftong; con^ry to; nccupyutg ^ !icU; reptigninee: Jiiconiiatcjicy; 
violaQon; airaiL^it and mtcrfirnict »ijt nmic of ikac «tircs*ioL 
provi«Jc» an ^a^bi: comdtucionij te* nr ao iswluiivc t^msdtiitianat 
S^SSftiniwL ”anaJviij there can be no on* oywjl dear dbtinetly 

Pagt 170, ^k^ted Ugiiktioa. In a recent cut the middai has beat 
Uffcjanticd by the [talui* Cnnstuuijoiial Coutl DraHiig with a law 
of the Rxxuin «f Sidly. the Conrt ha» bid down tiue a bw ddcKitWE 
pnwj* to IrgbUte b eoliitituuf)na.lJy TaljJ only tf it layt (kwri die directive 
pTinapIo and «itpia. fOwimisMfrV Jfib Stm r. H^^urn 0/ ^uily, Ciut. 

7J7) Smiilarly^ t^ Fedenl Coniritudoual Court of dir West 
&cmnm Rcpubhc hu held dwt tt b a priadplc of die (a State 

gov^ed by the nde of bw) that dw power of the exeentivt' to levy a 
ux ipy means ot adtiunistrative decree* [uitU be detenuined and dcliiuilcd 
by a delega^g b^v which must )pcd^‘ the content, die ubiect, and the 
»«>pc M wcU a the jundard, (BverfG., iptp, Vol, Vil„ p. ayfli 
Page J Ity. Eipet of UncoottitHdojiiiiity. The Wat Gennai Gonsdtu- 
itniiai ^tttt Im also taiai dw view that an tinconidhjiiDiial law is fliAfjc 
Of null and void. {BvafG., 1953. VoL D.. p. iSi) It wonld, therefore, 
that according to Gemun constitutioiial Uw, a stature wh^ has 
oem decUred to he itnconstjtii&onal caiintjt be reviv^ 01 the event of 
a cnange to the provUion of the Cotudtutient. 

‘78' Doctrine of Pith uid Snhttamrif. (h A. S. Knihtia v. 
i <itr d/M^tdmr, A. 1 . R, (ipj?) S. C. 297, the carent of the mlt: w« dins 
ftited by the Supreme Cumt: '"The Prisy Coundl had tine and again 
to na» oil the aniititutintiiliry of bws nude by die Dominion and Ptorin- 
ciil l^slanira. h was b this iitiuciiin dm the Privy Cotindl evolwd the 
tloctnnc that for dcpdhig whether ati impugned legidatioii vnt. intra vire* 
tegt^d must be had to its pith mid tubtance/' It Was, however, argued 
oi^^Uol the raj^ndent in ffflnrdwd v, Vnitiit t/India, AJ.R, 

(tpBOj S. C. 354, that the doctrine of pith and substance was applkabie 
^ c where » was alJegcd that the impugned kgvbnon coutravened 
a ttiUiLiauai^ right. Tlie Court, however, expresty stated that it did 
not oonsidcr itneocss^ to dedde the point, but the fd lowing obrervadan 
“wn t vimihy anumnJed to an acceptaiicc of the contenduii; 

Whm the comtitiiriouallty of an CMcmiaic b challenge on the grtmnd 
of viobdon ofanyofdieartidcitiipartm of die Consdtudon, the awaiain- 
11U31I its true nainfc and character becomes neectsary, ic. its i(ibj«t 
ttutter, the area it is micrulcd to 0|mate, fo purport and intoit have to be 
tktennmed. In order to do so it is Icgidtnaic to taJre into ctmskbndnn 
ail tile factott such as htsiory of the legidaiinn, the purpose thereof, the 
tutroutiding dtctuniunccs and condithnu, the mJsdncf which ic mtciidcd 
E 
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Tfte tttdmn C»nstitHtwn 


4tuLK netoived to airc 


W iup|)t®s, the rcmei^ for the discqtte wWii tJtc Eedsliit 
and the true nonn for the reinoijr.** 

iS J^r ^ Sry^bjiitjr. M we l»vr airtatly «cn. the 

IS ^ Austnb la* uiufam^- adopted *‘ihc (eic i>f mivelty" tn 

order to d^nuiie whether or not the mlc of scvetabilicv a apniiLhlr 

r^“‘ '' thhtel ^vai^idqfited 

y ^ Fe^fil Coint of India m 5Apianbdr<iRf i'. Ritmlth4ati, A. 1 . R. (inig) 

Af. U. C/wmarKnijfHwfla i^. (/rtiJii A. I, R. 

'wS Ji- ^ 7 ^^' ^ J*'*!** ^ adopted the following 

«»“*r.cuou” U do^>n^ by the courts m diT Umted States ot 
i^ljoiioit of Uu doontic: ()) la deterraminj; 
the pan* q^ uaiiitc aie w^wahle Wa the utvahdS 

"TT" ‘’f '» ^ dctenaming fa£,r. 

vdbl Mrt IcghLmre wq«y have elected the 

S 7' the retf qf the itiluie wii ia^Ud, (a) If the 

fell f i^emkaWy mixtd up that the^^eanno: 

k ^ bvahairyqfa ^,rtiqn ttiiat leHih 

lu ^ mvahdity of the Act m ns etiorety. On the other hand, if tliey are 

u ‘* 1 ?™^ Ottt vrbr is iavjlul, what remahis 

L^5™1 “JilcfCTdait of the teat, thru k wdl be u^eld 

^ "'^S^^' thc ^CstltaihftMvmcuiicnfotccablc- { 3 ) Even wlicti die 

it vnu be rc^cd m its entirety-, (5) The sepmahaiev of the valid and 

»nU -f • Jo.. J. *pa,a <.r*l«ik »- -I"! 
m *e ^ ioenm JiffcoiiMoion.:auformStX “fJl?! : 

^ n..«» wkltl. . nuwHwl *« lu.» be =o,a*d 
d-d« ,5, 

It u rcjpctrtfuliy Etihmittccl ih*if these **TTifp* i 

teaUv prottde a latafaciory solutiort tq ihe problcm^’TirDSkul 
conkae between tcMs trf severahilky and cajctwheir aI. ^ 

coaly kappbabb It wdJ no ^2 


Appmdix IV 

Ii ii Co be dcc ermni dii in clae fim p}jtcc« whctliifrnf iicitthc vilid andinv^d 
jKiTts ijf the inifwigm; J Irgiikuon aft in fact tcpmMc upon a ordlil ci- 
anuiiatkqi of il^ text of t£e IrgiiLidiiU. Jf they atv not* oafet Tbii*. 

rhe <jue:ftioi> of icvcr^licy cjunot anjM? ia die following oici; (aj wber^ 
the valid and pait& acc to tnc-Ttricihly toixed up ii$ tu fbmi a ting^* 

indivinblc provision* ai* for example^ where dir valid pomons arc merely 
annllaiy to the iovzdid ponioni; (6) where the valid and invalid provi£ion» 
form parr of a dnglc SLiicnic to dut, to tise ihe words of the Privy Council, 
they arc not "icparahtc m operatiori'^ and (c) where ihe valid pomon camiot 
stand by itself and be enfbtocahlc after the invalid pomon has been e 3 qjutigcd_ 
Secotidly, it ij only whm thr valid and invalid portimii have been found 
to be dtviiible in fact aecordhig to tlie ordmaTy tiilcs of interpretadim 
that the E^ncstioii of die application nf die mk of acverabilicy can arise. 
It h then tint ihe Court lias to aiccrtain thr mcentton of the kgubcine; 
uliicb is undoubtedly ''the detcmmuiig fkmr”. Three difficile tests 
have been adopted in tltii coiuiccdun. According ti> the American dedans, 
*'ihc test to be applied is w hether the legislatuti: wtuthl luvc enacted the 
valid part if it haa kiio^vn that the rest of the statuic was inv ^hrl ” Ttm 
test iiM righdy bcc^i criricised by the f ligh Court of Aiiitfalia. For imtance* 
Griffith, C-J. has nertinendy observed in Ciwe, ii C- L, R. t: 

“What a man would have done tn a sure of bets which never existed k a 
irsarirr of turre spccularioii* "which a man emuor ccnaiiily anssver for 
himself, much lew tor anotlicr/' Mnreemr^ it ti the rule of the common bw 
that the inirndon of the Icgkbture must be asceminrd from tin: text of the 
Icgklarion and not Jry speodatton or conjecture, h u for tins reason dtar 
the High Court of Aastralia lui adopted ' the test of novelty'*. Griffith, 
C. J. 1ui thus cxpblucd die test: ^*Wli€ilicr the sutme with die invalid 
portioiLS omitted would be siabrrafirulJy a diffonnu tsrw as to the subject 
ttmtter dcak with by what remains fit^tu w^kit it u'oiild be with the omitted 
porxioixs fotminK part of it.” We liavc already seen diar this test vv^is speci¬ 
fically accepted by the Fcdecat Court of bdia. A dikd test has been adopted 
by the courts in Canada. Tbk b the cere erf'^partiaf execution^ Tbc nite 
bis betm thus stated: “AltbnugJi p^rt of a Dominion or ptovindal Act may 
be ultra vtto^ and, thcrefiyfc, itivaJid, thb will not invalkdate the rest of the 
Act* if ii appean tliar one part b separate in its operation fmm the other 
patt, so ffiaf cadi k a sepanite decUrarioit of the Icpkbdve wall, and imkss 
die object of the Act H iudi diat it caitfiot be aitainr dby a psrdal exrcmionf * 
(Ldioy, LtiiJing Citsas in CmaJim Cwutinitijwdf Lujis p, 57) It k, however , 
mbtiiicteJ that the eorrect and moaet approptiue lest b the otic wliidi haa 
been adopted by the High Court of Auftra]^. 

An intercsdng ilbsuatton of the mka^licadon of the doctrine of sevm^ 
bihry b to be found tu Sheriff & S^>nf u. Afywre SMe Ttimrptyfi 

A+ I- Rh (jpto) CL Jii. In that case the Court reietTed to the 


TTir Indiiirf C&mtimtim 

tt « tocw UUE It cw«ld npc wdiice tlur period of a pemut bflow Hw« veat»? 

S' a'X""-'" thiu«oki«gaVdir ^ Z oEl 

Sue Tcwcct ilJ^^"**^'’ f*f ^ It h suWietcd with 

Duttinit tJir cait li.'fdttiiion the Supreme Comt war rexUy 

could orise if rci' fa ’“£'T 

tfak wai nut tW L ^ wpaMic, JJnt m diu cjsc 

™ tlw Qrottary, k war a tsw whcie the valid 

rr;:a^-SS33E’"“^“^ 

pffKTibttl bv the ««C rniewl vaM for the diinutiiH» period 

S^iSSv Lu “ ** *« t*w doctiS of 

Couit if^cd lev its '"' "W**” <icoi«m the Supiemc 

Cofhr«., o^«aZrA /«-Wa, Ltd, Hhe 

>oi*^ji5ESMii!*”ik “ J** poinud out l >7 Kuiiut, |. iu hii di,- 

W o'rf 

actvpted by d»r SuEFn^m# ^ i^L «otismictiini 

iK~£ST^”SfX fe ^-;"''" ‘•*- ^1’“'“““ ••»■ 

naMMu it ta difficult tn ™,e* ‘**® P'"**'"' ««• For tbcjc 

C.£mSir^*‘,!.?..°rj*.e ^”‘'"? “ Sbm. Wkereu the luta. 
ikcOnisQtulionofllie'WaiGamM,^ '» of die State, to the Union, 
a. wdl » a. d„ eo^S aSTd.^'^^ “t'^S’ '•? ■’“ 
conduct witl^ die Federation” tn f of “Inciiiily 

dtutiaial Co« -f "°". ■: ( ^»kjlWli,i>. rnkalaan) The CoJ 

fri^pie rf ftieniy euSS^i, t rT““= 

•PP^ to the rXal Su« „ .,U aa u, thTlSr; i,ttL“d Std", 
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tog^CT due of ihr SuiK, sihe Fedrr^tion arul die vrtiicl] 

are depeockot op opc mothtt tenckr die c^’JIUHDD cofi^dcutiDnal legil 
order and not to [omen the federal fcrurcme. Therefore- neidicr put cap 
evade in duty of 6dcndty fedenE conduct mcneJv by asettmg or provmn 
that die other part hat not fiil£llcd in obligation of hicndly Icdcial conducL 
(BverfG. m% Vol. VID.. p. 111) 

Page 246. T&x an Sab m FurcEiu^ in the Comt of tmport. In a 
remiE caic the ruk wai dmt itated by Subba Rjo« h: "Tlic legal podiian 
vis-^-vis cl« iinpPtt-«aJc cm be lURumcbn! dujs: (ij die ctnir^ ot import 
of g^da ttam at 1 point vAksu [he giK>h mas the oittpint hanier of the 
fondpi ecHjntry^ and emit at a point in the importing ouii[Ty^ afftt [he 
goom crosi the dmonu birriec; fi) the lalc wliicli ^iccuioiia the impon 
U a uie tn die course of import; [jj a pnrchAic by an importer of goods 
when they are on the high seas by payment againit shipping dcKiiiiicnts 
i$ aho a purchase in ibe cmirse of import; and ( 4 ) a sale by an importer of 
gcKkds, afbec the prvipcrty tn the goods passed ttj him either after the receipt 
tif the dcHiutnenEi of doe agairuc payment nr odicrwise to si thud pari;)' 
by 4 unttlar process is abo a sak in the axirse of imptirt-'’ The Court, 
thereferr, held that where the importer^ pDtiiianc to the earlier contracts 
mtcfed into widj the Govemment of Endi-tf delivered the shipping df>ai- 
miitits, tnchidmg the bill of hiding to fie Govmimcat jgaimt payment 
when the goods were on tit high teal, die tales fell under ihc Fuurtb prindplc 
and. therefore, they were iJes that took pboe Ui the course of impott of 
the goods mco fndia. jjf. K GoM & Co. y, iimsf4mt Colirror, Sdri Tur - 
A, L R. (1960) S. C 59d 

Page 3^1 p llw Highi of Scccuian. The (Question lus often bmi railed 
as to whethiT ihc incmbm of tie Brtuih Common weal li of Nations have 
ihc right to secede &am fte ComEiioiisv-calih^ it is obvious that the same 
answer cannot be applicable to the iwo diifcrent caicgorics of xii'cnihers. 
As Fegaiik dw fitir category, '"the balance of aitthointy . as Sir B. N. Raw 
pninia out, wouhl appear to be in favtiur uf Keith^s virw that ihcac Domi- 
nioni^caimot le^lly secede from the ComtnunWealth by uudateral ardun. 
(/irdfu'j ConiiiUithn in J/jf Ahriiiij;, p. 1A5) Keith's argument is diat ''the 
Dominions sverc created 31 atgaiiiscd gnvemments ntidcr die iktctjli 
Crown, and there is ho provision in their conitkuciuti wHicIt contemplates 
that thc^' have the right co einninalc the Crown or mvex their couuedioji 
with it." AtcordinK to Jiim, m order to be ctfccrn'c. secesstoii muse be 
under a stjcufc of the Parliament of the United Kingdom as as under 
ihr statute of the Du minion contemed. l ie aUo cMFPiscf die Mew that 
"dir concurrence of the cithjrr Oonimiom would alio be rcijuiiitc." Sir 
Ivor Jennings is also of tlw onitiion that "a Dominion doea not secede 
mjcrcfy by cstabliihuig a repuBhean form of government" [Citmtiiuiwmi 
Lduu nf ihv Commimwfatth, p, 147), Suppart fox this viciv is 10 be found 


m 


nit 


in d«= judgnnmt VUMUBl C»Uc«>«, C.;. in Ahrr.y 

-JC B, UJ, to tha( cue die appeDaiit wat chirned the Nari^ 

exercised". He »^ait a» ^ ..14^,??“ r ^ totecak lt» tn fhet been 
nafce such a J«I«aJwn. tol“bi^^ G^ntmciu <»f Eire did 

ther««toaTjTES^dMtuidwattoft udie- 

as a foreiHi Stiir* NaOews had given iKognidtm tn Bie 
tl(4iaeahl f* ■ *}““**“** ’*■'«. therefore, left open and it h uill a 

h wliaher the £tomitoou^SifliS^£b^ 

If it do« It ii. W,rk, ,.i, <tnjop toU corisQtueat powm or aoL 

the Briddi Crovm^n tenuinate tu conitiiiidouaJ bcxus with 

not of a fontu! character, bct^enXn, IK l ^IdioKch 

Can^wnweaJtb. to that ^therefe toe ivto r 

cm be «er^ by utoUcetat d«.titSoo o?toe^«^rr ""f 

Founds « tiiey may cfliuider ade^u^ ‘‘g^cmcnc on ,udi 
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